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IN THE 


United States Court of Appeals 


For rae District or CouumsBia Crecurr 


No. 18,265 


——_—__ 


Heitentc Lives Limrrep, Appellant, 


Vv. 


Luxe C. Moore, United States Marshal, Appellee. 


——_- 


Appeal from an Order of the United States 
District Court for the District of Columbia 


— 


JOINT APPENDIX 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1369—’63 


Hetienic Lines Liuitep, 39 Broadway 
New York 6, New York, Plaintiff, 


Vv. 


Luxe C. Moors, United States Marshal for the 
District of Columbia, Defendant. 


Complaint for the Issuance of a Writ 
in the Nature of Mandamus 


The plaintiff, for its cause of action herein, complains of 


the defendant and alleges: 


First: The plaintiff is a corporation duly organized and 
existing under and by virtue of the laws of the Kingdom 
of Greece; the defendant is the duly appointed United 
States Marshal for this district and pursuant to his statu- 
tory duties is required to execute all lawful process issued 
under authority of the United States. 


Second: Jurisdiction of this Court is invoked under sec- 
tions’ 305-6 of Title 11, D. C. Code, 1961 ed., and under 
section 1651 of Title 28, U.S. Code. 


Third: On November 30, 1962 plaintiff filed with the 
Court a libel in personam in a cause of contract against 
the Republic of Tunisia. The said pending proceeding is 
docketed as Hellenic Lines Limited v. The Republic of 
Tunisia, D.C. Admiralty No. 27-62, and is grounded upon 
a commercial transaction between plaintiff and the Repub- 


lic. A true copy of the said libel is appended hereto as 
Exhibit ‘‘A’’. 


Fourth: At the time of filing said libel, the Clerk of the 
Court issued the customary summons addressing it to the 
said Republic, and instructed plaintiff’s attorney to de- 
liver it to the defendant’s office for service. Acting pur- 
suant to this instruction, plaintiff’s attorney requested de- 
fendant, by and through his deputies and agents, to serve 
the said Republic through its principal agent residing in 
this district, His Excellency, Ambassador Habib Bour- 
guiba, Jr. A true copy of the said summons is attached 
hereto as Exhibit ‘‘B”’. 


Fifth: Upon being presented with the said summons, 
and after consulting with the office of the United States 
Attorney, defendant, by and through his deputies and 
agents, informed plaintiff’s attorney that he would not 
authorize the requested service for the reasons that such 


service might violate (1) sections 252 and 253 of Title 22 
of the U.S. Code and (2) His Excellency’s immunity from 
suit under the Law of Nations. It being agreed to con- 
sult further with respect to the matter, no return was 
made and the said summons was withdrawn. 


Siath: Following the said refusal referred to in para- 
graph Fifth hereof, plaintiff’s attorney again consulted 
with defendant’s deputies and agents, the office of the 
United States Attorney, and other interested persons, for 
the purpose of discussing ways and means of bringing 
about the requested service on an amicable basis. Because 
these consultations have now terminated and service has 
not been made, on April 25, 1963 plaintiff again requested 
the Clerk to issue a similar summons. Acting pursuant 
to this request, the Clerk issued a new summons, a true 
copy of which is appended hereto as Exhibit ‘‘C’’, but the 
defendant, by and through his deputies and agents, has 
nevertheless refused to serve it. According to defendant’s 
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return of service attached to the said summons, the Re- 
public cannot be served because its principal agent resid- 
ing in this district, His Excellency, Ambassador Habib 
Bourguiba, Jr., has ‘‘diplomatic immunity’’ and is listed 
in the ‘‘Diplomatic List’’ of the State Department. 


Seventh: Defendant’s refusal to make the requested 
service is contrary to, and violative of, the duties imposed 
upon him by law. By reason of defendant’s refusal to act, 
plaintiff is precluded from pursuing in the courts of this 
district its pending claim for demurrage as set forth in 
the appended libel. Plaintiff is, therefore, aggrieved and 
its rights are adversely affected. Plaintiff has no other 
remedy at law, adequate, or otherwise. 


Wuererore, plaintiff prays that the Court, in conform- 
ity with the dignity and respect to be accorded representa- 
tives of a foreign government, issue its mandatory order 
compelling the defendant to use all due diligence to serve 
the Court’s process upon the said Republic of Tunisia 


through its principal agent residing in this district, His 
Excellency, Ambassador Habib Bourguiba, Jr., and issue 
such other, different and further relief as may to the 
Court seem just and proper. 


Granam James & RotpH 
By /s/ Coartes F. Warren 
Attorneys for Plaintiff 


Granam James & Rorex 
1725 De Sales St., N.W. 
Washington 6, D. C. 
Telephone: 393-2414 


Dated: May 28, 1963 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Admiralty No. 27-62 


Hewienic Lives Limrrep, 39 Broadway 
New York 6, N. Y., Libelant, 


Vv. 


Tye Repusuic or Tunisu, Respondent. 


LIBEL IN PERSONAM IN A CAUSE OF CONTRACT 
To: The Honorable Judges of the above-entitled court: 
The libel and complaint of Hellenic Lines Limited 


against The Republic of Tunisia, in a cause of contract, 
civil and maritime, alleges as follows: 


I 


At all times hereinafter mentioned, the libelant was and 
still is a corporation duly organized and existing under 
and by virtue of the laws of the Kingdom of Greece. 


sal 


At all times hereinafter mentioned, the respondent was 
and still is The Republic of Tunisia, engaged in commer- 
cial enterprises consisting, in part, of the purchase and 
shipment of wheat. 


Til 


At all times hereinafter mentioned, the libelant was the 
owner of the SS ‘“‘HELLENIC BEACH”’. 
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IV 


On or about November 29, 1961, libelant and respondent 
entered into a Booking Note contract, a copy of which is 
annexed hereto as Exhibit ‘‘A’’, whereby respondent, act- 
ing through its duly authorized agent, the Embassy of 
Tunisia, (Economic Section), agreed to ship and libelant 
agreed to carry on the SS ‘‘HELLENIC BEACH”’ 6,000 
tons of 2,240 Ibs. each of wheat in bulk, ten percent more 
or less, quantity at libelant’s option, from one United 
States Gulf port to one safe berth, one safe port Tunisia, 
cargo to be loaded and discharged free of risk or expense 
to the vessel, otherwise regular liner terms to apply, as 
provided in bill of lading issued January 10, 1962, true 
copy of which is attached hereto as Exhibit ‘‘B’’. 


Vv 


Paragraph 12 of the bill of lading, Exhibit ‘‘A’’, pro- 
vides, in part, as follows: 


tt the vessel’s loading or discharge is delayed 
through failure of shipper, consignee, receiver and/or 
owner of the goods to supply cargo, to furnish lighter- 
age or use of craft or to deliver, receive or remove the 
goods or supply sufficient labor when the goods are 
te. be loaded or discharged, free of expense to the 
vessel so that the vessel may load and discharge as 
fast as she can, in any state of weather, continuously 
day and night, 24 hours per day, Sundays and Holi- 
days included, notwithstanding custom or condition or 
port, the shipper, consignee, receiver and/or owner 
of the goods will pay for the detention of the vessel at 
the daily current rate of the vessel’s charter hire if 
the vessel is on time charter to the carrier, plus 25% 
to cover carrier’s overhead expenses and fuel and, if 
owned by the carrier, at the daily market value for 
the use of similar vessel plus 25% to cover carrier’s 
overhead expenses and fuel.’’ 
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VI 
The bill of lading also provides on its face as follows: 


“Free discharge to the vessel, bagging, cost of bags 
and discharge expense free to vessel, shippers and/or 
receivers to bag and discharge continuously, including 
overtime costs, otherwise vessel’s detention for ship- 
pers and/or receivers account.”’ 


Vil 


The SS ‘““HELLENIC BEACH”’ carried approximately 
6,495.75 gross long tons of respondent’s wheat in bulk to 
Tunis, Tunisia, pursuant to the said Booking Note and 
bill of lading. 


VIII 


The SS ‘“‘“HELLENIC BEACH”? arrived at the har- 
bor of Tunis at 1700 hours on March 12, 1962 and was 
berthed at La Gaulette, Tunis, Tunisia at 1915 hours on 


March 12, 1963. Discharging commenced at 0700 hours 
on March 13, 1962 and was completed at 1730 hours on 
March 27, 1962. 


Ix 


During the period from March 13, 1962 through March 
27, 1962, inclusive, respondent failed to discharge continu- 
ously and for a total of ten days, twenty-three hours thirty 
minutes failed to work at discharging said vessel despite 
the requirement of the bill of lading that the vessel be 
discharged ‘‘as fast as she can, in any state of weather, 
continuously day and night, 24 hours per day, Sundays 
and Holidays included, notwithstanding custom or condi- 
tion or port’’. 


x 


The reasonable daily market value for the use of the 
SS ‘““HELLENIC BEACH”’, plus 25%, is $1,200 and the 
total amount due libelant from respondent for detention 
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of the SS ““HELLENIC BEACH” is $13,175, plus inter- 
est, no part of which has been paid although demand 
therefore has been duly made. 


XI 


All and singular the premises are true and within the 
admiralty and maritime jurisdiction of this Honorable 
Court. 


Waererore, the libelant prays that process in due form 
of law according to the practice in causes of admiralty 
and maritime jurisdiction and pertaining to the jurisdic- 
tion vested in this Court and actions upon or arising out 
of express or implied contracts may issue out of this Court 
agains: respondent, The Republic of Tunisia, citing it to 
appear and answer all and singular the matters afore- 
said; that, a decree or judgment, as may be appropriate, 
may be entered herein in favor of the libelant against 
respondent, The Republic of Tunisia, for the sum of $13,- 
175 together with interest and costs of this suit; and that 
the Court will grant to the libelant such other and further 
relief as may be just and proper. 


GRAHAM JAMES & ROLPH 
By /s/ CHartes F. Warren 
Proctors for Libelant 


DATED: November 30, 1962 
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Marine CHARTERING AND BROKERAGE CORPORATION 


718 G Street, N.W. Washington 1, D. C. 


BOOKING NOTE 
November 29, 1961 


Engaged for the Account of: 


Embassy of Tunisia 

Economic Section 

2408 Massachusetts Ave., N.W. 
Washington 8, D. C. 


Vessel: S§ HELLENIC BEACH or Substitute of Hellenic 
Lines Ltd. 


Commodity & Quantity: 6000 metric tons wheat in bulk 
10% more or less Line’s option 


Loading: One safe berth, one U. S. Gulf port 
Discharging: One safe berth, one safe port, Tunisia 


Laydays: December 15-30, vessel expected ready to load 
about Dec. 20, 1961. Cargo to be supplied by Car- 
gill Grain Co., vessel to give 10 days notice to sup- 
pliers of vessel’s readiness to load. 


Rate : $7.70 per long ton of 9240 Ibs., Liner terms, free out. 
Freight prepaid by Embassy of Tunisia by letter of 
credit on same terms as USDA payment clause for 
carriage of wheat under Public Law 480 Title 1. 


Radio Clause: Upon passing Gibralter master to wireless 
Office Nationale Des Cereales, Sous Couvent, Secre- 
tariat Etat Agriculture, Tunis, Tunisia 


| 1 


, 
Conditions: Any dues and/or taxes for account of con- 
signee. 


Marine Cuarrerrne & 
BrokERaGE CorRPORATION 
as Agents only 
/s/ Kenneta E. Stewart, 
President 
EMBASSY OF TUNISIA 
ECONOMIC SECTION 
/s/ J. eet 
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HELLENIC LINES LIMITED 
Piraeus, Greece 
Telegraphic Address: ‘‘Hellenic - Piraeus’’ 


BILL OF LADING 


Received by Hellenic Lines Limited, hereinafter called 
the carrier, goods, or packages said tc contain goods, in 
apparent good order and condition unless otherwise indi- 
cated herein, to be transported to the port of discharge or 
transshipment, or so near thereunto as the vessel may 
always safely get and leave, always afloat at all stages and 
conditions of water and weather and there to be delivered 
or transshipped, all subject to the terms herein. 


It is agreed that the following terms shall govern the 
relations, whatever they may be, between the parties here- 
in included in the words ‘‘shipper’’ and ‘‘carrier” in every 
contingency whenever, wherever, and however occurring 
and even in case of deviation or unseaworthiness of the 
ship at the time of loading, inception of the voyage or sub- 
sequently and none of the terms of this bill of lading shall 
be considered to have been waived unless by an express 
written waiver signed by a duly authorized agent of the 
carrier. 


1. This bill of lading shall have effect subject to the 
provisions of the Carriage of Goods by Sea Act of any 
country where applicable. All the provisions of such Act 
are incorporated herein and except as may be specifically 
provided herein shall govern throughout the entire time 
that the goods are in the custody of the carrier and noth- 
ing herein contained shall be considered a surrender by the 
carrier of any of its rights or immunities or an increase 
of any of its responsibilities or liabilities under such Act. 
The carrier shall not be liable in any capacity whatever 
for any delay, non-delivery, misdelivery, loss of, or dam- 
age to the goods occurring while they are not in the actual 
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custody of the carrier. This bill of lading is also subject 
to and incorporates the provisions of Secs. 4281-4286, 4289 
of the U. S. Revised Statutes an damendments thereto. 
The carrier shall be entitled to all limitations and exemp- 
tions from liability in the laws of any other country whose 
laws apply. This bill of lading is a contract with the actual 
owner or demise charterer of the vessel as principal. The 
compary or line issuing this bill of lading, if not owner or 
demise charterer, is agent only for such owner or char- 
terers and shall not be under any personal liability what- 
ever. 


2. Seope of the voyage herein is in the carrier’s general 
trade and includes any ports or places as inducements or 
convenience may warrant, as well as usual or customary 
or advertised ports of call, whether or not named herein 
and also ports in or out of the advertised, geographical, 
usual or ordinary route of order and not always including 
any port in the said general route. 


3. Without limitation of any right the carrier may have 
in this bill of lading, the carrier may substitute another 
vessel, discharge and or transship and or forward the whole 
or any part of the goods before or after loading at the orig- 
inal port of shipment or at any other place by any other 
vessel or other means, whether operated by the carrier or 
by others and whether leaving or arriving at the port of 
shipment or transshipment or destination before or after 
the carrier’s vessel expected to be used for the transpor- 
tation of the goods. The vessel, with any part of the 
goods on board, either before or after proceeding toward 
the port of discharge and for any purpose whatever that 
the master may consider advisable may stay in port, adjust 
compasses, dock, go on ways or to repair yards, shift 
berths, be on the bottom in berth, move from place to place 
in any port, take fuel or stores, load or discharge cargo, 
sail without pilots, tow and assist vessels to be towed, save 
life, property of the carrier or others, proceed via the 
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Panama Canal and/or Straits of Magellan and, or Cape 
Horn and/or Suez Canal and/or Cape of Good Hope or 
otherwise by any route or through any waters whatever. 
The vessel may omit calling at any port, whether sched- 
uled or not, may deviate from, or change the advertised, 
usual, geographical or intended route at any stage of the 
voyage and may proceed beyond or in a contrary direction 
to the port of discharge and may proceed to and stay at 
and load or discharge at any place whatever, as induce- 
ments may offer, backwards or forwards, once or oftener, 
and may load, carry or discharge cargo at, for or between 
intermediate or other ports, whether on this voyage or 
a preceding or subsequent voyage, even though two or 
more of such voyages may overlap. Any such procedure 
shall be considered within the voyage herein intended so 
fully as if specifically described herein. The provisions 
of this clause are not to be considered as restricted by any 
words of this contract, whether written, stamped or printed. 


4. The carrier shall not be under the liability of a car- 
rier with respect to the goods except during such time as 
they may actually be in the carrier’s custody. The carrier 
shall not be liable in any capacity whatever for any loss, 
damage, delay, misdelivery or failure to deliver, or any 
claim whatever, whenever and however occurring, unless 
shown to have been caused by the carrier’s negligence. 
The burden of proving negligence shall be on the party 
asserting it. There shall not be any inference of negli- 
gence from the fact, nature or extent of damage. 


5. The carrier shall have liberty to comply with any 
orders, directions or suggestions whatever with respect to 
the ship or goods whenever given by any person acting 
or purporting to act with the authority of any govern- 
ment or of any department thereof, or by any committee 
or person having, or purporting to have, under the terms 
of the war risk insurance on the ship, the right to give 
such orders or directions. If, in consequence of such com- 


i 14 


pliance by the carrier, the unrestricted space available to 
the carrier for the carriage of cargo is less than the full 
cargo capacity of the ship, the carrier may postpone the 


(Continued on over page) 


Name: Hellenic Beach, Greek flag, loading at port of 
Port Arthur, Texas. 


Destination of Goods: One safe Tunisian port: Tunis/ 
La Goulette to count as one port. 


Shipper: Cargill, Incorporated. 
Consignee: Orris Tunisian des Safeales, Tunis. 


Notige to be addressed to: Same. of the arrival of the 
vessel, but no responsibility shall attach to the vessel or 
owners if there should be any failure to make such noti- 
fication. 


Surprer’s Descrietion oF Goons 


Marks & Nos.: In Bulk. No. of pkgs. 242,508 & C/60. 
Description of Goods: Two hundred forty two thousand 
five hundred eight & 00/60 bushels wheat. 


Gross weight: 14,550,480# or 6,495.750 gross long tons. 
Marks & Nos.: No. 25-96-21, 480 PA 50-01. 


Stowage: In bulk in lower holds & feeders No’s. 2 & 4, 
in lower holds No’s. 1, 3 & 5 and in deeptanks No’s. 1, 2 
& 3. 


“‘Upon passing Gibralter, master is to wireless office Na- 
tional des Cereales, Sous Couvent, Secretariat Etat Agri- 
ecole, Tunis, Tunisia.”’ 


“Ary dues and/or taxes for account of consignee.’ 
Declaration #287. 
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“Subject to all other terms, conditions and exceptions 
or freight contract dated November 29, 1961.? 


8, Commodity Chidull B No. 0710. 


“Free discharge to the vessel, bags O, cost of bags and 
discharge expense free to vessel, shippers and/or receiv- 
ers to bag and discharge continuously, including overtime 
costs, otherwise vessel’s detention for shippers and/or 
receivers account.’’ 


Loaded on Board, January 10, 1962 
Hansen, Tidemann, Inc., Agents 
By: 8. J. Hammler 


In Witness Whereof, the Master or Agent of the said 
vessel has affirmed to 3 Bills of Lading, all of this tenor 
and date, one of which being accomplished, the others to 
stand void. 


Hewtenic Lives Luurrep 
By S. J. Hammler 
As Agent for the Master 


Dated at Port Arthur, Texas, Jan. 10, 1962. 
(Continued from over page) 


stowage of any part of the goods contracted for here until 
some later date or cancel in whole or in part the engage- 
ment for carriage of all or any part of the goods and if 
any part of the goods have been loaded, may require the 
owner, shipper or consignee to take delivery of the goods 
alongside the ship, and the carrier shall not be under any 
further responsibility with respect thereto. Without limi- 
tation of any other provision herein, in any situation what- 
ever or wherever occurring and whether existing or antici- 
pated before commencement of, or during the voyage, 
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which, in the judgment of the carrier is likely to give rise 
to risk of capture, seizure, detention, damage, delay or 
disadvantage to, or loss of the ship or any part of the 
cargo or to make it unsafe, unprudent or unlawful for any 
reason to commence or continue the voyage, or to give rise 
to delay or difficulty in arriving, entering, discharging at 
or leaving the port of discharge or the usual or intended 
place of discharge in such port, the carrier, before loading 
or before the commencement of the voyage, may require 
the shipper or other person entitled thereto, to take deliv- 
ery of the goods at port of shipment and on their failure 
to do so, may warehouse the goods at their risk and ex- 
pense: or the carrier, whether or not proceeding toward 
or attzmpting to enter the port of discharge, may proceed 
by any route or return directly or indirectly to or stop at 
such other port or place whatever as the carrier may con- 
sider safe or advisable under the circumstances, once or 
oftener, backwards or forwards in any order and discharge 
the goods at any place he may select there, or the carrier 
may retain the cargo on board until a return trip or until 
such time as the carrier thinks advisable and discharge the 
goods at any place whatever as herein provided, or the 
ecarricr may discharge and forward the goods by any 
means whatever, all at the risk and expense of the goods. 
The carrier is not required to give notice of discharge or 
forwerding. Whenever the goods are discharged from the 
ship they shall be at their own risk and expense. Such 
discharge shall constitute complete delivery and perform- 
ance under this contract and the carrier shall be free from 
any further responsibility. The carrier shall be entitled 
to a reasonable extra compensation for any services in 
connection with the foregoing above the agreed freight. 
The ship may carry contraband, explosives, munitions, 
warlike stores, hazardous cargo and may sail armed or 
unarmed and with or without convoy. 
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6. Unless otherwise stated herein, the description of the 
goods and the particulars of the packages mentioned here- 
in are those furnished by the shipper and the carrier shall 
not be concluded as to the correctness of leading marks, 
number, quantity, weight, gauge, measurement, contents, 
nature, quality or value. Each piece or package shall be 
clearly and durably marked on the outside in letters at 
least two inches high, with the name of the port of dis- 
charge. Each piece or package exceeding 4,480 Ibs. shall 
be so marked and shall be declared in writing by the ship- 
per on shipment and shall pay extra charges that may be 
incurred for loading, handling, transshipping or discharg- 
ing. The shipper and the goods shall be liable for, and 
shall indemnify the shipowner in respect of any injury, 
loss or damage arising from shipper’s failure to declare 
correctly the nature and character of the goods and to 
mark them as above provided, or from failure to mark the 
goods or package as provided by law. 


7. The shipper represents that the goods need not be 
stowed under deck unless the shipper informs the carrier 
in writing before delivery of the goods to the carrier that 
underdeck stowage is required. Goods stowed in poop, 
forecastle, deckhouse, shelterdeck, passenger space or any 
other covered and enclosed space commonly used in the 
trade for the carriage of goods shall be considered for all 
purposes as stowed under deck. In respect of goods car- 
ried on deck and so stated herein, all risks of loss or dam- 
age by perils inherent in such carriage, shall be borne by 
the shipper, but in all other respects the custody and car- 
riage of such goods shall be governed by the terms of this 
pill of lading and the provisions of said Carriage of Goods 
by Sea Act, notwithstanding Section 1(c) thereof or the 
corresponding provision of any Carriage of Goods by Sea 
Act that may be applicable. Specially heated or cooled 
stowage is not to be furnished unless contracted for at an 
increased freight rate. The articles described in 4281 of 
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said Revised Statutes shall not be considered delivered to 
the carrier until they are placed in the possession of, and 
signed” by the master or other officer on board the vessel 
and in charge of the deck at the time. Delivery of such 
articles at the port of discharge shall be taken upon the 
vessel’s deck and any responsibility of the shipowner shall 
thereon wholly cease. 


8. Live animals, birds, reptiles and fish are received and 
carried on the condition and agreement that they shall be 
considered goods and subject to all terms and provisions in 
this bill of lading and the Carriage of Goods by Sea Act 
relating to goods. The tending, care and feeding of live- 
stock and animals during the voyage are for their owner’s 
account. Master and Owners of the ship are not respon- 
sible for jumping overboard, dying, illness or any other 
damage during the voyage. The Master moreover shall be 
at liberty to throw overboard any animals that become dis- 
eased or die during the voyage. The shipper is to provide 
the necessary tending staff and food as well as to bear the 


risk and costs of the passage and to pay for the work done 
for the animals. 


9. Fruits, vegetables, meat and any similar kind of goods 
will be carried in ordinary cargo compartments or holds 
unless it has been agreed in writing at the time of delivery 
to the carrier for a special rate of freight, that such goods 
will be carried in a refrigerated, chilled or specially venti- 
lated compartment at a special rate of freight. Where a 
special rate of freight is not paid, the shipper represents 
that such goods do not need, and the carrier will not be 
required to give them any other treatment than that given 
to other cargo. The refrigerating, chilling or ventilating 
machinery and compartments shall be considered part of 
the machinery and appurtenances of the ship. It is also 
agreed that if the shipowners shall have exercised due 
diligence to make the vessel in all respects seaworthy and 
properly manned, equipped and supplied, said vessel, her 
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owners, agents or officers shall in no case be responsible 
for any loss or damage to any cargo shipped in refrigera- 
tion chambers whether such loss or damage arise from 
defect or insufficiency either before or after the shipment, 
in the hull of the said vessel or her refrigeration machin- 
ery, chambers, spaces or apparatus or any part thereof, 
or in any material used in the process of refrigera- 
tion and whether such loss or damage, however aris- 
ing, be caused by negligence, fault, error in judgment 
of the pilot, Master, Officers, engineers, mariners, re- 
frigeration engineers or any other servants of the ship- 
owoners or persons for whom they are responsible, or 
by unseaworthiness. It is expressly agreed that any negli- 
gence, fault or error in the operation of said refrigeration 
apparatus shall be declared to be and is hereby expressly 
agreed to be a fault or error in the management of the 
vessel within the meaning of this Bill of Lading/Charter 
Party, and shall not be considered or held to be a fault or 
failure in the custody, care or stowage of merchandise 
shipped in refrigeration space. 


10. If the ship comes into collision with another ship as 
a result of the negligence of the other ship and any act, 
neglect or default of the master, mariner, pilot or the ser- 
vants of the carrier in the navigation or in the manage- 
ment of the ship, the owners of the goods carried here- 
under will indemnify the carrier against all loss of liability 
to, the other or noncarrying ship or her owners, in so far 
as such loss or liability represents loss of, or damage to, 
or any claim whatsoever of the owners of said goods, paid 
or payable by the other or nonearrying ship or her owners 
to the owners of said goods and set-off, recouped or recov- 
ered by the other or noncarrying ship or her owners as 
part of their claim against the carrying ship or carrier. 
The foregoing provisions shall also apply where the own- 
ers, operators or those in charge of any ship or ships or 
objects other than, or in addition to, the colliding ships or 
objects are at fault in respect of a collision or contact. 
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11. In case of accident, danger, damage or disaster be- 
fore or after commencement of the voyage resulting from 
any cause whatever, whether due to negligence or not, for 
which, or for the consequences of which, the carrier is not 
responsible by statute, contract or otherwise, the goods, 
their owners or shippers shall contribute with the carrier 
in General Average to the payment of any sacrifices, losses 
for expense of a General Average nature that may be made 
or incurred and shall pay salvage and special charges 
incurred in respect to the goods. If the salving ship is 
owned or operated by the carrier, salvage shall be paid so 
fully as if the salving ship was owned or operated by 
strangers. General Average shall be adjusted, stated and 
settled at any port or place selected by the carrier and 
according to York/Antwerp rules 1950, except Rule 22 
thereof. The General Average statement in every instance 
shall be prepared by average adjuster selected by the car- 
rier, In average adjustments, disbursements in foreign 
currency shall be exchanged into any currency at the car- 
rier’s obtion at the rate prevailing at time the payment 
and allowances for damage to cargo claimed in foreign 
currency shall be forwarded at the rate prevailing on the 
last day of discharge at the port of final discharge of such 
damaged cargo. Such deposit, agreement or other security 
as the carrier or his agents may consider requisite to cover 
the estimated contribution of the goods and any salvage 
and special shortages thereon shall be made by the goods 
or shippers to the carrier, if required, before the delivery. 
Any deposits shall be payable at carrier’s option in the cur- 
rency to be indicated on each occasion by the carrier pend- 
ing settlement of the General Average Refunds of credit 
balance shall be paid in the same currency. It is under- 
stood that in every instance the shipper shall remain re- 
sponsible until the statement of average has been settled. 
It is distinctly understood that Art. 700 of the Dutch Com- 
mercial Code of Law may never be invoked against the 
Captain or the Company, and that, if the general average 
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is adjusted abroad, the same principles shall be applicable, 
ie., that the general average never can be contested upon 
the ground either of alleged unseaworthiness of the steam- 
er or of the lighter or craft in their service or upon the 
ground of fault of Captain, pilot, crew, or other servants 
of the ship or her Owners. 


12. The port authorities are hereby authorized to grant a 
general order for discharging immediately on arrival of the 
ship and the carrier, without giving notice either of arrival 
or discharge, may discharge the goods directly they come 
to hand at or upon any wharf, craft or place that the car- 
rier may select and continuously, Sundays and holidays 
included, at all such hours by day or by night as the car- 
rier may determine, no matter what the state of the weath- 
er or custom of the port may be, and the goods shall be 
received, package by package, as discharged from the 
ship’s tackle, if desired by the carrier. The carrier shall 
not be liable in any capacity or respect whatever if heat 
or refrigeration or special cooling facilities shall not be 
furnished during loading or discharging or any part of the 
time that the goods are upon the wharf, craft or other 
place of loading or discharging. All lighterage and use 
of craft in loading or discharging shall be at the risk and 
expense of the goods and shall be provided by shipper, con- 
signee, receiver and/or owner of the goods, and notwith- 
standing any arrangements for lighterage or craft are made 
by the carrier it shall be considered solely the agent of 
shipper and consignee and without any responsibility what- 
ever. Landing and delivery charges and pier dues shall 
be at the expense of the goods unless included in the 
freight herein. Liquid cargo in bulk shall be pumped 
aboard by shipper as fast as vessel can receive at ship- 
per’s risk and expense so far as the vessel’s connection 
and shall be received at port of discharge at vessel’s con- 
nection as vessel’s sail so soon and so fast as vessel is 
prepared to deliver. So soon as the goods are at the dis- 
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posal of the consignee for removal they shall be at their 
own risk and expense and delivery by the carrier shall be 
considered complete. If the goods are not removed by the 
consignee within the next working day after they are at 
his disposal, they may at carrier’s option and subject to 
carrier's lien, be sent to store or warehouse or be permitted 
to lie where landed, but always at the risk and expense of 
the goods. The goods are considered to be delivered and 
at their own risk and expense in every respect when taken 
into the custody of customs or other authorities. The 
carrier shall not be required to give any notice of disposi- 
tion of the goods. If the vessel’s loading or discharge is 
delayed through failure of shipper, consignee, receiver 
and/or owner of the goods to supply cargo, to furnish 
lighterage or use of craft or to deliver, receive or remove 
the goods or supply sufficient labor when the goods are 
to be loaded or discharged, free of expense to the vessel 
so that the vessel may load and discharge as fast as she 
can, in any state of weather, continuously day and night, 
24 hours per day, Sundays and Holidays included, not- 
withstanding custom or conditions or port, the shipper, 
consignee, receiver and/or owner of the goods will pay 
for the detention of the vessel at the daily current rate of 
the vessel’s charter hire if the vessel is on time charter 
to the carrier, plus 25% to cover carrier’s overhead ex- 
penses and fuel and, if owned by the carrier, at the daily 
market value for the case of similar vessel plus 25% to 
cover carrier’s overhead expenses and fuel. 


13. The carrier shall not be liable for failure to deliver 
in accordance with leading marks unless the goods shall 
have been marked as herein required and the marks shall 
be decipherable at the port of transshipment or discharge. 
Goods that cannot be identified as to marks or numbers, 
cargo sweepings, liquid residue and any unclaimed goods 
not otherwise accounted for, shall be allocated to the vari- 
ous consignees of goods of like character in proportion to 
any apparent shortage, loss of weight or damage and shall 
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be accepted as good delivery. Loss or damage to goods 
in bulk stowed without separation from other goods in 
bulk of like quality, either of the same shipper or other 
shippers shall be divided in proportion among the several 
shipments. 


14. The nature and value of any package, piece or cus- 
tomary freight unit of cargo shall be declared by the ship- 
per and inserted in this bill of lading and freight paid 
thereon accordingly. If that is not done, the value is 
agreed to be £5, or the invoice or actual cost, whichever 
valuation above mentioned shall be applicable in the par- 
ticular circumstances it shall constitute the measure of 
damages with respect to any loss or damage that may arise 
from any cause whatever. Any partial loss or damage 
shall be computed pro rata on the applicable agreed value. 


15. The goods and shipper shall be liable and shall in- 
demnify the carrier for all expense of mending, cooperage, 
baling, reconditioning, gathering of loose cargo or con- 
tents of packages; for any payment, fine, dues, duty, tax 
or impost, loss, damage, detention, costs and expenses of 
whatever nature sustained or incurred by or levied upon 
the carrier or ship in connection with the goods or by 
reason of the goods being on board, or of any proceeding 
against or involving the goods by way of attachment, 
seizure, interpleader or in any way whatever. 

16. Freight shall be payable at carrier’s option on gross 
intake or discharged weight or measurement or on the 
basis of value or of package. Freight may be calculated 
in the first instance on the particulars of the goods fur- 
nished by the shipper, but the carrier may, at any time, 
examine, weigh, measure and value the goods. If ship- 
per’s particulars are found to be erroneous and additional 
freight is payable, the goods shall be liable for any ex- 
penses incurred in examining, weighing, measuring and 
valuing the goods. Full freight to port of discharge named 
herein shall be considered completely earned on receipt of 
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the goods by the carrier, whether the freight be stated or 
intended to be prepaid or to be collected at destination; 
and the carrier shall be entitled absolutely to all freight 
and all charges due hereunder, whether actually paid or 
not, and to receive and retain them under all circumstances 
whatever, ship and/or cargo lost or not lost. If there 
shall be a forced interruption or abandonment of the voy- 
age at the port of shipment or elsewhere, any forwarding 
of any part of the goods even if by another ship of the 
carrier, shall be at the risk and expense of the goods. All 
charges involving payment of money shall be due and 
payable day by day immediately when they are incurred 
and shail be paid in full without any offset, counter-claim 
or deduction, but without prejudice to any claim against 
the carrier for breach of contract hereunder. All pay- 
ments saall be made at carrier’s option in currency of the 
port of shipment or of the port of discharge at the current 
demand rate of New York exchange as quoted on the day 
the ship arrives off Quarantine Station at the port of dis- 
charge. The carrier shall have a lien on the cargo, which 
shall survive delivery, for all charges due hereunder and 
may enforce this lien by public or private sale and with- 
out notice. The proceeds of sale shall be applied so far 
as they may go towards settlement of the carrier’s charges 
and thejcarrier shall not be under any liability for conse- 
quences}thereof, except to account for the balance, if any, 
of such proceeds. 


17. If goods are shipped with an option for one of sev- 
eral ports of destination, the shipper must give the agents 
at the first port of discharge notice of the exercise of the 
option, together with the original bill of lading, 48 hours 
before arrival at the first port of call. If this is not done, 
the master may discharge the goods at any one of the 
ports covered by the option. 


18. Neither the carrier nor any corporation owned by, 
subsidiary to, or associated or affiliated with the carrier, 
shall be liable to answer for or make good any loss or 
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damage to the goods occurring at any time and even though 
before loading or after discharge from the ship by reason 
or by means of any fire whatever, wherever, and however 
occurring, unless such fire shall be caused by carrier’s 
design or neglect. 


19. Whenever the goods are consigned to a point where 
the ship does not expect to discharge, or whenever the 
carrier may consider it advisable, the carrier, without 
notice, may forward the whole or any part of the goods 
before or after loading, at the original port of shipment 
or at any other places whatever, even though outside the 
scope of the voyage or the route to or beyond the port of 
discharge or the destination of the goods, by any ship or 
by other means of transportation by water, or by land or 
by air, or by all such means, whether operated by the 
carrier or by others and whether departing or arriving 
before or after the ship originally expected to be used. 
This carrier, in making arrangements for transshipping 
or forwarding by any means of transportation not oper- 
ated by this carrier, shall be considered solely the for- 
warding agent of the shipper and without any other re- 
sponsibility whatever. All transshipments or forwarding 
shall be subject to all the terms whatever in the regular 
form of bill of lading, freight note, contract or other ship- 
ping document used at the time by the carrier carrying 
on the transit, whether issued for the goods or not and 
even though such terms may be less favorable to the ship- 
per or consignee than the terms of this bill of lading as 
to valuation of goods or limitation of liability or in any 
respect whatever, and may exempt the carrier from lia- 
bility for negligence. The shipper shall be liable to this 
carrier for any increase in freight charges of transship- 
ping or forwarding ship made after the issuance of this 
bill of lading. Pending or during transshipments or for- 
warding the goods may be stored ashore or afloat at their 
risk and expense and the carrier shall not be liable for 
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detention. The carrier shall not be liable in any capacity 
or in any circumstances whatever for any claim whatever 
with respect to the goods arising after discharge of the 
goods from the ship at the port of transshipment. 


20. Written claim against the carrier that it will be held 
liable for any loss, damage, delay or non-delivery of the 
goods shall be given to the carrier within 30 days after the 
removel of the goods from the custody of the vessel or 
after the date when the goods should have been delivered. 
The requirement of such written claim of liability is to 
enable the carrier to make prompt investigation of the 
circumstances in connection with the alleged loss, dam- 
age, delay or non-delivery. If such claim of liability is 
not given as above provided, the carrier shall be consid- 
ered prejudiced thereby and the said claim shall be con- 
sidered waived and the waiver may be pleaded in defense 
of any suit that may be brought thereafter against the 
carrier on said claim. 


21. Without limitation of the definition of terms in any 
Carriage of Goods by Sea Act applicable, the word “ship” 
or ‘‘vessel’’ shall include any substituted vessel and any 
craft, lighter or other means of conveyance owned, char- 
tered or operated by the carrier, the word “carrier’’ shall 
inclucie the vessel named herein, her owner, operator, char- 
terer, master and any substituted carrier, whether the 
owner, operator, charterer or master shall be acting as 
carrier or bailee; the word ‘‘shipper’’ shall include the 
person named as such in this bill of lading, the person for 
whose account the goods are shipped, the consignee, the 
holder of the bill of lading properly endorsed, the receiver 
and the owner of the goods, the word ‘goods’? shall in- 
clude the whole or any part thereof and those included 
in the word ‘‘shipper’’; the word ‘‘person’’ shall include 
individual, corporation, partnership or other entity; the 
word ‘‘charges”’ shall include freight, sub-freight, de- 
murrage and all expenses and money obligations whatever, 
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however and whenever incurred and payable by the goods 
or shipper and they shall be jointly and severally liable 
for all such charges; the words ‘‘invoice value” mean the 
actual value of the goods at the time and place of ship- 
ment and shall not include freight, insurance or any other 
charges or items whatever, whether stated or included in 
any consular or commercial invoice or other paper. 


22. It is intended that all the terms of this contract shall 
be valid, enforceable and available to the shipowner so 
far as and whenever the law will permit even where there 
has been negligence for which the shipowner is chargeable, 
and that in all instances where it may be possible to con- 
tract against the consequences of mishap, the shipowner 
although negligent, shall not be under any liability what- 
ever. If any part of any term of this contract is not en- 
forceable, the circumstances shall not affect the validity of 
any other part of any term hereof. 


23. All agreements or freight engagements for shipment 


of goods, except liquid goods in bulk, are superseded by 
this bill of lading and all terms, whether written, typed, 
stamped or printed are agreed by the shipper to be binding 
so fully as if signed by the shipper, any local customs or 
privileges to the contrary notwithstanding. The terms of 
the contract for transportation of liquid goods in bulk shall 
be superseded only in so far as they may be inconsistent 
with the terms of this bill of lading. One signed bill of 
lading duly endorsed, will be surrendered, if required, to 
the agent of the vessel at port of discharge in exchange 
for delivery order. 
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Exhibit “B” 
SUMMONS IN A CIVIL ACTION 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


D. C. 27-62 


Herzentc Loves Liurrep, Lnbelant 
v. 
Tue Rervsiic or Tunisia, Respondent 
To the above named Respondent: 


You are hereby summoned and required to serve upon 
Graham James & Rolph, Charles F. Warren, Proctors for 
Libelant, whose address is 1725 DeSales St., N.W., Wash- 
ington, D. C., an answer to the libel and complaint which 
is herewith served upon you, within 20 days after service 
of this summons upon you, exclusive of the day of serv- 
ice. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the Libel 
complzint. 


Harry M. Hoi 
Clerk of Court. 


Auten BE. Sraytanp 
Deputy Clerk. 


[Seal of Court] 


Date: Nov. 30, 1962 
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Exhibit “C” 
SUMMONS IN CIVIL ACTION 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Admiralty No. 27-62 
Received by U.S.M. 4-25-63 


Hetrzenic Lives Limrrep, Libelant 
v. 


Tue Repusiic or Tunisia, Respondent 


To the above named Respondent: 


Serve: Respondent’s principal agent residing in this 


District, His Excellency, Ambassador Habib Bourguiba, Jr. 


You are hereby summoned and required to serve upon 
Graham James & Rolph, Libelant’s proctors, whose address 
is 1725 DeSales St., N.W., Washington, D. C., an answer to 
the libel and complaint which is herewith served upon 
you, within 20 days after service of this summons upon 
you, exclusive of the day of service. If you fail to do so, 
judgment by default will be taken against you for the 
relief demanded in the libel and complaint. 


Harry M. Huw 
Clerk of Court. 


Frances H. Van 
Deputy Clerk. 


[Seal of Court] 
Date: Apr. 25, 1963 
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U. S. MARSHAL’S RETURN OF SERVICE 


UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 


Admiralty No. 27-62 


Hetrenic Lines Lurrep 
Vv. 
Tue Repusiic or Tunisia 
, 
I hereby certify and return unexecuted the annexed 
Summons and Complaint on the therein-named The Re- 


public of Tunisia. Service to be made upon His Excel- 
lency, Ambassador Habib Bourguiba, Jr., Respondent’s 


principal agent residing in this District. The within named 
principal agent having Diplomatic Immunity and being 
listed in the Diplomatic List of the State Department can- 
not be served at Washington, D. C. in the said District 
at 10:00 a.m. on the 16th day of May, 1963. 


Luxe C. Moore 
United States Marshal. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1369-63 


Hettenic Lives Liurrep 
39 Broadway 
New York 6, New York 
Plaintiff, 
v. 


Luxe ©. Moorz, United States Marshal 
for the District of Columbia, Defendant. 


Defendant's Motion to Dismiss 
Defendant, Luke C. Moore, moves to dismiss the action 


because the complaint fails to state a claim against the 
defendant upon which relief can be granted, as more fully 
appears from the Memorandum of Points and Authorities 
attached hereto. 


Joun W. Doves 
Assistant Attorney General 
Civil Division 

Davw C. AcHEsSON 

United States Attorney 


AntHony L. MonvELLo 
Bruno A. Risrav 
Attorneys, Department of Justice 


Dated: July 26, 1963 
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Memorandum of Points and Authorities in Support 
of Defendant’s Motion to Dismiss 

The plaintiff, Hellenic Lines Limited, seeks to institute 
a libel in personam in this Court against the Republic of 
Tunisia (D.C. D.C., Admiralty No. 27-62). In an attempt 
to obtain personal service upon the Republic of Tunisia, 
the plaintiff obtained a summons from the Clerk of this 
Court and delivered it for service to the United States 
Marshal, the defendant in the present action. The plain- 
tiff requested the defendant to serve the summons upon 
the duly accredited diplomatic representative of the Re- 
public of Tunisia in the United States, His Excellency, 
Ambassador Habib Bourguiba, Jr. The defendant consulted 
with the Departments of Justice and State and was in- 
structed not to serve process upon Ambassador Bourguiba 
personally, since such action would be contrary to United 
States law and well-recognized principles of international 
law requiring that the person of an accredited diplomat 
and the premises of a diplomatic mission be held inviol- 
able. The defendant, thereupon, returned the summons to 
the plaintiff with the notation that service of summons 
could not be effected upon Ambassador Bourguiba since the 
Ambassador enjoys full diplomatic immunity. 


The present action against the Marshal seeks an order 
from this court compelling the Marshal to serve process 
upon a duly accredited diplomatic representative. We 
demonstrate below that United States law as well as gen- 
erally recognized rules of public international law require 
that this Court deny the present petition for a writ of 
mandamvs. 
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Memorandum of Opposing Points and Authorities 
to Defendant's Motion to Dismiss 


PRELIMINARY STATEMENT 


In the proceeding, Hellenic Lines Limited v. The Re- 
public of Tunisia, D. C. Admiralty No. 27-62, pending, the 
defendant has refused to serve a summons upon The Re- 
public, thereby violating section 547 of title 28, U. S. 
Code, which requires every United States Marshal to 
“¢execute all lawful writs, process and orders issued under 
authority of the United States’. The summons here was 
issued under authority of the Clerk and is otherwise ‘‘law- 
ful’? The defendant’s refusal to serve it frustrates the 
court’s jurisdiction to make a determination in the pend- 
ing admiralty proceeding and denies plaintiff of recourse 
to the courts of the United States. 


The defendant refuses to serve The Republic because, 
in its view, it would be contrary to United States law and 
international law. Plaintiff herein will demonstrate that 
these contentions are untrue and that the requested serv- 
ice is mandatory. The sole issue thus raised presents for 
the court’s determination the question whether in a suit 
for breach of a contract between a private person and a 
foreign state, the defendant, when requested, must serve 
the state being sued. 


To resolve this question, plaintiff seeks a mandatory 
order ‘‘in conformity with the dignity and respect to be 
accorded representatives of a foreign government”’, com- 
pelling the defendant ‘‘to use all due diligence to serve 
the court’s process upon the said Republic of Tunisia 


1It is settled that marshals have no control over the practice of the courts, 
nor over the kind of process which they may issue; they are simply bound, 
as officers of the courts, to execute the process issued to them, 1846, 3 Op. 
Atty. Gen. 497. They ‘‘are considered as mere ministerial officers to execute 
process when put into their hands, and are not made the judges whether such 
process shall be issued’’. Levy Ct. v. Ringgold, Dist. Col. 1831, 5 Pet. 451, 
8 L. Ed. 188. 
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through its principal agent residing in this district, His 
Excellency, Ambassador Habib Bourguiba, Jr.” 


CasE BacKcRoUND 


According to the complaint and the attached exhibits, 
The Republic, acting through the Embassy of Tunisia 
(Economic Section), purchased approximately 6,000 tons 
of surplus wheat for export from the American supplier, 
Cargill, Incorporated. 


Transportation arrangements for the carriage of the 
wheat were made with the plaintiff under terms of which 
Cargill was shown on the bill of lading as “‘Shipper’’ and 
the “‘Office Tunisian Des Cereales, Tunis”, an agency of 
the Tunisian government, as ‘‘Consignee”’. To effectuate 
these arrangements, on or about November 29, 1961, the 
plaintiff and The Republic entered into a contract known 
in the trade as a Booking Note, whereunder The Republic, 
acting through the Embassy’s Economic Section, agreed 
to ship and the plaintiff agreed to carry on the S. S. 
“HELLENIC BEACH”? 6,000 tons of wheat in bulk from 
one U. S. Gulf port to one safe Tunisian port, cargo to 
be loaded and discharged free of risk or expense to the 
vessel, otherwise regular liner terms to apply, as pro- 
vided in a bill of lading issued on January 10, 1962, and 
as more particularly set forth in Exhibit “‘A”’ to the com- 
plaint herein. 


Pursuant to these terms, the wheat was carried to the 
port of Tunis on plaintiff’s vessel which berthed on March 
12, 1962. Discharging, however, was not completed until 
March 27, 1962. During this period of time, the S. S. 
“HHELLENIC BEACH’ was rendered inoperative due 
to The Republic’s failure to discharge continuously de- 
spite the requirements of the bill of lading. 


The reasonable daily market value for the use of the 
vessel, plus 25%, as provided for in the bill of lading, is 
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$1200, and the total amount due plaintiff for the said 
detention is $13,175, plus interest, no part of which has 
been paid although demand has been duly made. 


The purchase and shipment of wheat in this instance 
was authorized under the general terms of Public Law 
No. 480, 83rd Congress, 2nd Session, sections 1691, 1701- 
1709 of title 7, U. S. Code. This statute expressly con- 
templates commercial trading between private enterprise 
and the importing foreign state. 


This background, as elicited from the pleadings, con- 
firms that plaintiff’s claim for demurrage arose from The 
Republic’s arrangement with it to ship a cargo of wheat 
pursuant to the regular terms of its bill of lading. 


I 


TunisitA’s CoNTRACT WITH THE PLAINTIFF INVOLVED 
Its ‘‘Private’’ Acts (Jure Gestionis) 


The defendant does not dispute, and therefore admits, 
the transaction as pleaded. This being so, for purposes of 
the present motion, The Republic in contracting with the 
plaintiff must be deemed to have engaged in its ‘‘private”’ 
acts (jure gestionis) as opposed to its sovereign acts 
(jure imperiz)2 


2 Though not an issue here, in New York and Cuba Mail S. S. Co. v. Re- 
public of Korea, 132 F. Supp. 684 (D.C.N.Y. 1955), the State Department in- 
formed the court that damage to plaintiff’s vessel in unloading a cargo of 
rice for free distribution arose out of acts not purely governmental. See: 
Harvard Law School Research in International Law, Competence of Courts in 
Regard to Foreign States (1932) p. 597, where it was stated that the test 
of a ‘‘private’’ act is whether the act is ‘‘the kind of enterprise in which 
private persons may engage in the state in whose court the proceeding is in- 
stituted’’. In accord: State Immunity (No. 2) Case, [1941-42] Ann, Dig, 235 
(No. 62) Super. Court of Zurich, Switzerland; Montefione v. Belgian Congo, 
1955 Int’] L. Rep. 226, Civil Tribunal of the Seine, France; Societe Anonyme 
des Chemius de fer Liegeois-Luzembourgeois v. Etat Neerlandais, Court of 
Cassation of Belgium, June 11, 1903, [1903] Pasicrisie Belge 1.294. 
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Unver Internationa, Law Tunisia WovLp Nor Be Ey- 
TITLED TO ForEIGN SoveREIGN IMMUNITY IN THE UNDER- 
Lyme Ciam Aristnc From Its ‘‘PrivaTE’’ Acts 


On May 19, 1952, The Department of State changed its 
policy with respect to the practice of the government in 
granting immunity from suit to foreign governments made 
parties defendant in the courts of the United States with- 
out their consent. In the so-called ‘‘Tate Letter’’, the 
Department announced that it had reached ‘‘the conclu- 
sion that such immunity should no longer be granted in 
certain types of cases’’. See: Department of State Bulle- 
tin, Vol. 26, pp. 984-5, June 23, 1952, the text of which is 
appended hereto in full. 


In substance, the Department announced that according 
to the newer or restrictive doctrine of sovereign immunity, 
which it says is recognized by most civilized nations, the 


immunity of the sovereign is recognized with regard to 
sovereign or public acts (jure imperit) of a state, but not 
with respect to private acts (jure gestionis). 


Since the “‘Tate Letter”, the courts have given recogni- 
tion to the restrictive theory—a doctrine which the courts 
of numerous nations have recognized for a long time. 
Thus, jure gestionis suits against foreign sovereigns are 
now possible in this country as they have been abroad 
for mary years. 


See: National City Bank v. Republic of China, 348 
U. S. 356 (1955); Dexter and Carpenter v. Kunglig 
Jarnvogsstyrelsen, 43 F. 2d 705 (2d Cir. 1930); In 
re: Grand Jury Investigation of the Shipping Indus- 
try, 186 F. Supp. 298 (D.D.C. 1960) ; Oster v. Domin- 
ion of Canada, 144 F. Supp. 746 (N.D.N.Y. 1956), aff. 
938 F. 24 400; New York and Cuba Mail S. 8. Co. v. 
Republic of Korea, 132 F. Supp. 684 (D.N.Y. 1955) ; 
Weilamann v. The Union of Soviet Socialist Republics, 
reported in 54 A.J.IL. 640-44 (1960) ; Griffin, Adjec- 
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tive Law and Practice in Suits against Foreign Gov- 
ernments, 36 (No. 1) Temple Law Quarterly 1-14, 
1962; and Bishop, International Law Cases and Mate- 
rials, p. 570 (2d ed. 1962) for a lengthy list of citations 
including the practice of foreign courts under the re- 
strictive theory. 


In effect, the ‘‘Tate Letter’? means that Tunisia may 
be made a respondent in the pending admiralty proceed- 
ing in a court of the United States, and that the bar of 
sovereign immunity which is derived from public inter- 
national law is removed if in the proceeding the court finds 
that plaintiff’s claim is based upon Tunisia’s ‘‘private’’ 
(or commercial) acts. At the appropriate time, plaintiff 
is prepared to meet this issue whenever it arises.* 


It 
THE DEFENDANT’s MoTIon 


The motion to dismiss charges that the complaint fails 
to state a claim upon which relief can be granted. In its 
memorandum, the defendant states that plaintiff requested 
service of a summons upon the duly accredited diplomatic 
representative of The Republic. In perspective, the com- 
plaint seeks service upon The Republic—and not upon the 
Tunisian Ambassador although through him as his gov- 
ernment’s principal agent residing in the district. 


The defendant’s motion is grounded upon the following 
arguments: 


A. That the requested service would be contrary to 
international law, citing various commentators; 


3As the uncontroverted pleadings stand, plaintiff submits that it has 
shown prima facie it would prevail against the defense of sovereign immu- 
nity should the issue be raised in the pending proceeding against The Ke- 
public. Hence, if the court were to order the requested service, plaintiff 
would be enabled to have its rights determined in court, 


38 


B. That since United States law incorporates by ref- 
erence the rules of international law, such service 
cannot be made; 


C. That the law in this Circuit stands in opposition; 
and 


D. That Article 22 of the Vienna Convention on Dip- 
lomatic Relations affirms the foregoing arguments. 


Each of these contentions is hereafter discussed. 


A. Service on a State Through Its Principal Diplomatic 
Representative Is Not Contrary to International Law 


(pp. 2-3 of defendant’s motion) 


Not one of the commentators cited by the defendant 
deals with the problem of acquiring jurisdiction by serv- 
ice upon a state through its principal diplomatic repre- 
sentative residing within the district of the forum. In 
fact, none of the classic commentators appear to have ever 
dealt with the problem. 


The cited authorities generally point out, however, that 
a diplomat and his staff are independent of the jurisdic- 
tion of the receiving state, and that they are immune from 
arrest, detention and molestation of any sort. The theory 
that a diplomat is independent of the receiving state comes 
from the outmoded principle of exterritoriality. This prin- 
ciple is now looked upon with increasing disfavor. See: 
Bishop, p. 551, supra, at p. 5. 


More important than these general statements of the 
rule are the reasons for according immunity which these 
authorities attribute. As these authorities point out, the 
essential reasons for according immunity are to enable 
the envoy to carry on his diplomatic duties unhampered 
by the receiving state, and to avoid embarrassment and 
friction as a matter of reciprocity. These reasons for the 
rule are equally valid today. But, the rule as stated by 
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the defendant, particularly when analysed in light of its 
purpose, does not prove the absolute immunity of a diplo- 
mat in every conceivable situation; nor does defendant’s 
conception of the rule take into account the recent sub- 
stantive development under the restrictive doctrine which 
now makes it necessary to clarify the rules of the forum. 


The defendant does not claim that the mere service here 
would interfere with the Tunisian Ambassador’s diplo- 
matic functions, or that such service would embarrass his 
government. The complaint and summons in the pending 
cause are not directed against the Tunisian Ambassador 
but against his government in a suit predicated upon the 
restrictive doctrine. Unlike a subpoena, the summons does 
not compel the Ambassador to appear in court against 
his will, or to do anything, it serving merely as a device 
for notifying his government of the pending cause in 
order to accommodate the rules of the forum. Thus, it 
could not possibly interfere with the Ambassador’s nor- 
mal diplomatic duties. Nor, is there reason to believe that 
such service would create friction since the service is 
designed to make meaningful actions against a state where 
the state is engaging in commercial transactions, which 
actions, as we have shown, are now generally maintain- 
able.‘ 


Contrary to the claims of the defendant, most recognized 
international commentators agree that the traditional priv- 
ileges and immunities of an envoy do not extend beyond 
the point of diplomatic necessity. They have therefore 
circumscribed the rule’s application to bare diplomatic 
necessity and not, as the defendant contends, to every con- 
ceivable situation. Some examples follow: 


“Tt is generally admitted that a diplomatic person is 
exempt from the territorial jurisdiction on engage- 


4As a former French Protectorate, Tunisia follows the French civil law, 
and, according to the ‘‘Tate Letter’’, France has followed the restrictive 
theory since the carly twenties. 
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ments contracted by him either in his official capacity 
or in a purely private as distinguished from a mer- 
cantile or professional capacity, and that so much of 
his property, movable or immovable, as is necessary 
to his dignity and comfort can not be seized for any 
debt. But opinions and the practice of courts differ 
as to points beyond these; and since in such circum- 
stences no international agreement can be asserted, 
the question is one for national law, on which we can 
not here enter into details. It is enough to say that 
in England the widest views as to diplomatic immu- 
nity are adopted. The st. 7 Anne, ¢. 12, which is the 
mast formal document we have on the subject, de- 
el¢res the goods of an ambassador or other public 
minister without limitation to be incapable of distraint 
fee .. 2? Westlake, Int. Law, 2d ed. 1910, p. 


‘The immunities of diplomatic representatives are 
based on the principle that nothing should be done 
to disturb them in the exercise of their official func- 
tions. . .. The privilege of diplomatists only concerns 
wnat they possess in their official character, and with- 
out which they could not exercise their functions . . aH 
Satow, Guide to Diplomatic Practice, 1st ed., 1917, p. 
56. 


“Immunity only proposes to offer unhindered oppor- 
tunity to discharge official functions. . . . Inviolability 
of the person of the ambassador does not go beyond 
that which is necessary for the accomplishment of 
his official mission. . . .”? Roederer, Immunite des 
Ambassadeurs, pp. 18-19. 


‘“‘Ynviolability of person from molestation and inde- 
pendence of action in the discharge of official duties 
are the extreme purposes and limits of immunity.’’ 
Odier, Des Privileges des Diplomatiques, p. 100. 


“‘The second privilege of envoys in reference to their 
exterritoriality is their exemption from criminal and 
civil jurisdiction. . . . No civil action of any kind as 
regards debts and the like can be brought against them 


in the Civil Courts of the receiving States. They can 
not be arrested for debts, nor can their furniture, their 
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carriages, their horses, and the like, be seized for 
debts....’? Oppenhiem, Int. Law (1912), vol. 1, p. 464. 


‘The theory of diplomatic immunity is not that the 
diplomatic officer is freed from the restraints of the 
law and exempt from the duty of observing them, but 
only he cannot be punished for his failure to respect 
them. ...’? Moore, Dig. of Int. Law, vol. 4, p. 678. 


“The basis of diplomatic privileges and immunities is 
the necessity of permitting free and unhampered exer- 
cise of the diplomatic function and of maintaining the 
dignity of the diplomatic representative and the State 
which he represents, and the respect properly due to 
... tradition.”? League of Nations Committee of Ex- 
perts, 20 A.J.I.L., Spec. supp., p. 149. 


“The tendency of opinion in regard to immunities of 
diplomatic agents is believed to be strongly toward 
restricting them to whatever may be indispensable to 
enable the agents to discharge their duties with con- 
venience and safety.’’ Mr. Fish, Secretary of State, 
to Mr. Jay, Minister to Austria-Hungary, 1874, quoted 
in Moore, Digest of Int. Law, vol. 10, p. 637. 


These commentaries show that diplomatic immunity was 
conceived to protect the person of the Ambassador and 
his goods to enable him to carry on diplomatic acts (jure 
imperii) without creating friction. Thus, from the fore- 
going, it is clear that the privilege is limited to the pro- 
tection of the envoy from the jurisdiction of the receiving 
state in actions which have as their object the envoy him- 
self and/or his property, i.e., suits against the envoy and 
compulsory writs which would require his physical pres- 
ence in court. Hence, international law has never extended 
the privilege to a case where the envoy is not the object 
of intent but is the mere conduit by which a non-compul- 
sory writ reaches his government under the jurisdictional 
requirements of the forum. 
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B. Though United States Law Is Declaratory of Interna- 
tional Law, It does not Prohibit the Requested Service 


(pp. 5-6 of defendant’s motion) 


In 1708 during the reign of Queen Anne, the Russian 
Ambassador to Britain was bodily arrested in London for 
a debt of fifty pounds which he had contracted. As a re- 
sult of }the protests of the Czar and the diplomatic corps 
in London, there was enacted by Parliament st. 7 Anne, 
ce. 12. This criminal statute was enacted ‘‘to prevent the 
like insolencies for the future’’, and to this end declared 
“that all writs and processes .. . sued forth or prose- 
cuted, whereby the person of any ambassador . . . or dome- 
stick servant ... may be arrested or imprisoned, or his 
or their goods or chattels may be distrained, seized, or 
attached, shall be deemed .. . null and void . . .”” 


The bill which became the statute was protested by the 
diplomatic corps on the ground that the proposal rested 
an ambassador’s privileges on the local law which later 
acts of Parliament might repeal. See: The History of 
the Reign of Queen Anne Digested into Annals, 7th yr., 
London, 1709, pp. 233-42, 326-36. The bill was thus amend- 
ed to make it clearly declaratory of the law of nations. 


In Novello v. Toogood, 1 Barnewall and Cresswell, 554 
(1823). the question was whether international law and/or 
the statute had been violated by a seizure and distraint for 
debt belonging to a servant of a foreign ambassador. 


Abbott, C. J., said: 


“c_ . but the act itself was only declaratory and in 
confirmation of the common law. It must, therefore, 
be construed according to the common law, of which 
the law of nations must be deemed a part—adopting 
this rule of construction, I am of the opinion that 
whatever is necessary to the convenience of an am- 
bassador, as connected with his rank, his duties, and 
his religion, ought to be protected; but that an exemp- 
tion from the burdens borne by other British subjects 
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ought not be granted, in a case to which the reason 
of the exemption does not apply.”’ 


Bayley, J. said: 


“Notwithstanding our decision, he will still be able 
to execute all the necessary functions of his office.’’ 


Holroyd, J. said: 


“¢... The reason of the privilege, then, does not apply 
in this instance; the plaintiff, the ambassador’s serv- 
ant, therefore, cannot have the benefit of it...” 


In the Novello, even though the cause was against the 
goods of an ambassador’s domestic, the court did not in- 
validate the process. Instead, the court held that the 
statute was merely declaratory of the law of nations which 
had never extended the immunity where the convenience 
of the ambassador had not been imperiled. 


In 1790 Congress enacted the text of the foregoing stat- 
ute practically verbatim, the comparable provisions beitig 
sections 252 and 253 of title 22, U. S. Code. 


Section 252 prohibits the suing out or prosecution of 
any writ or process ‘‘whereby the person of any ambassa- 
dor’’ is ‘‘arrested or imprisoned’’, or ‘‘his goods or chat- 
tels are destrained, seized, or attached’’ and declares that 
any such writ or process shall be deemed void. This sec- 
tion is entitled: ‘‘Suits against ministers and their do- 
mestics’’. 


Section 253 declares that whenever ‘‘any writ or process 
is sued out in violation of Section 252’’ that ‘‘every offi- 
cer ® concerned in executing it”’ shall be deemed a violator 


5In 1883, 17 Op. Atty. Gen. 563, it was held that an officer who merely 
served a writ of execution against the person or chattels of a diplomatic 
official was not ‘‘concerned in executing it’’, It therefore appears that the 
defendant’s liability would not attach until he has performed some additional 
act—and this is so though the suit was actually against the diplomat. But, 
should a diplomat be bodily arrested or his chattels actually seized, the de- 
fendant’s activities would then fall within the stated prohibition. 
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of the law of nations and a disturber of the public repose, 
and shall be imprisoned for not more than three years. 


Commenting upon the derivation of these provisions, the 
Supreme Court in In re Baiz, 135 U. S. 403, 420, 421 
(1890) stated: 


“‘TSections] 252 and 253 were originally Sections 25, 
26, 27 and 28 of the Crimes Act of April 30, 1790 (1 
Stat. 118), and these were drawn from the Statute 7 
Anne, Chap. 12, which was declaratory simply of the 
Law of Nations, which Lord Mansfield observed . . . 
the act did not intend to alter and could not alter... 
the statute of Anne was passed in consequence of the 
arrest of an ambassador of Peter the Great for debt, 
and the demand by the Czar that the sheriff of Mid- 
dlesex and all others concerned in the arrest should 
be punished with instant death. .. .” 


In enacting this legislation, the statutory language and 
the legislative history show that Congress merely sought 
to enforce the law of nations by statutorily prohibiting and 


punishing restraints against the person of accredited dip- 
lomatie officials, and their domestics, and also the seizure 
or attachment of their goods or chattels. Nothing more 
was ixtended; statutes prescribing criminal penalties are 
to be strictly construed. 


This sensible application was expressly determined in 
Nankivel v. Omsk All Russian Government, 1922 197 
N.Y.S. 467, 472, App. Div. 740, reversed on other grounds 
237 N-Y. 150, 142 N.E. 569. There, suit was brought in 
the Supreme Court of New York County against the de 
facto Omsk All Russian Government, jurisdiction having 
been obtained by personal service upon one Serge Ughet, 
an agent of the Omsk Government and the financial at- 
tache to the Russian Embassy. Upon entry of a default 
judgment, an appeal was taken to the Appellate Division 
where it was contended that the judgment was void since 
the service of process upon Ughet was nugatory and with- 
out legal effect under sections 252-253 and the law of na- 
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tions. Brushing these contentions aside, the Appellate 
Division held: 


“The fact that the person served with the summons 
and complaint, as agent of the defendant, happened 
to be also an attache of the Russian Embassy, is of 
no importance. No action was brought against him 
personally. It is only the person of the attache and 
his goods and chattels that are immune from arrest 
and seizure. Rev. Stat. U. S. § 4063 (U. S. Comp. St. 
§ 7611)’’. (Emphasis added). 


See also: Carbone v. Carbone, 123 Misc. 656, 657, 206 
N.Y.S. 40, 41 (Sup. Ct. 1924), where it was held that under 
customary international law Carbone, a diplomatic agent, 
was entitled only to immunity from restraint of his per- 
sonal liberty whereby he might be prevented from dis- 
charging his duties to his government, and vacated the 
order of arrest but refused to vacate the service of sum- 
mons saying: 

‘“‘There is a clear distinction between immunity from 


the service of civil process and immunity from arrest 
or other interference with personal freedom’’. 


There being no federal decisions directly in point,* these 
New York decisions should be accorded the greatest of re- 
spect. 


Our Court of Appeals has been concerned with these 
Code provisions on only one occasion. In Carrera v. Car- 
rera, 8&4 U.S. App. D. C. 333, 174 F. 2d 496 (1949), the 
Czechoslovakian Ambassador entered a plea of immunity 


6In the Oster case, supra, at p. 5, a federal court held that service on 
Canada through its New York consul did not vest jurisdiction because of his 
limited duties. Though this reasoning would not apply to a state’s principal 
diplomatic agent, the only question here is whether such an agent can avoid 
service under the law of nations. In Smith v. Weguelin, 8 L.R. Eq. 198, 203 
(1869), “The Republic of Peru was, under an order of the Court, served 
with the bill through the Peruvian Minister in England .. .”’ although the 
court held that it was without jurisdiction under the doctrine of sovereign 
immunity. 
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on behalf of his domestic servant who had been sued for 
maintainance and support. On appeal, the contention was 
made that the action was not subject to section 252 since 
the defendant’s chattels had not been seized, in response 
to which the court stated: 


“The rule of immunity is not confined to those actions 
which have as a direct objective the distraint, seizure, 
or attachment of goods or chattels. ‘It has long been 
a settled rule of law that foreign diplomatic repre- 
sentatives are exempt from all local processes in the 
country to which they are accredited. 1 Kent’s Com- 
mentaries 15, 38’... 27 Harv. L. Rev. 489 (1914).”’ 


Since the rule here was stated in the face of the specific 
contention that the statute did not apply to suits against 
the person of a diplomat, or of his domestics, where the 
physical seizure of chattels was not involved, the state- 
ment should not be given application broader than the 
contention. Thus, when viewed in context, the court’s con- 
clusion. that the statute also applies to suits against the 
person of a diplomat, or of his servant, was correct. But, 
the court’s dictum (attributed to Kent), that a diplomat’s 
immunity is from all local processes must be taken to refer 
to those cases, unlike the present, where the object of the 
litigation is against the person or property of the diplo- 
mat himself. Indeed, our reading from the works of Kent 
confirm that this is what he had in mind. In any case, we 
do not believe that by this general statement of the rule 
the court was seeking to forecast how it would interpret 
these sections of the Code on facts where a diplomatic 
agent would not be restrained from his duties; the suit 
is not against him as a party defendant; and he would 
not beypersonally affected by the court’s judgment. 
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C. The Law in This Circuit Does Not 
Bar the Requested Service 


(pp. 6-7 of defendant’s motion) 


The defendant relies upon United States ex rel. Carda- 
shian v. Snyder, 59 App. D. C. 387, 44 F. 2d 895 (1930) 
and Matthews v. Walton Rice Mulls, 85 App. D. C. 197, 
176 F. 2d 69 (1949) as authority that service would be 
improper. 


Both cases were decided before the introduction by the 
Executive of the restrictive doctrine of sovereign immu- 
nity. Hence, the court of appeals, because of the then 
dominant, classical doctrine of immunity, never ruled upon 
the legality of the service involved. In view of the inter- 
vening shift by the Executive to the restrictive doctrine, 
however, it is not believed that the courts in this Circuit 
would again follow these archaic rulings. 


The most recent recognition of this comes from the 
court’s decision in In Re. Grand Jury Investigation of the 
Shipping Industry, 186 F. Supp. 298, 318-320 (D.D.C. 1960) 
where the Department of Justice argued that the defense 
of sovereign immunity was not available to the Philippine 
National Lines, a wholly owned corporation of the Philip- 
pine Government, in view of the introduction of the re- 
strictive doctrine. The court observed: 


“The Justice Department here alleges that the mov- 
ant is a purely commercial venture, and the State 
Department refuses to recognize the claim of sover- 
eign immunity. Meanwhile, at this juncture in the 
proceedings, the Court is unable to ascertain whether 
the grand jury will use the information it seeks to 
possibly attempt to indict the Philippine National 
Lines or use the information to indict others. 


‘‘However, it appears that nothing would be lost in 
this instance if the court should reserve its views as 
to the issuance of the subpoena as it relates to the 
Philippine National Lines, pending a showing by the 
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Government through information obtained in the 
course of the investigation, that (1) the movant’s ac- 
tivities are substantially, if not entirely, commer- 
cial...” 


In this case the Government was seeking to obtain in- 
formation from an instrumentality of the Philippine Gov- 
ernment looking toward possible indictment under the 
criminal laws of the United States, while in plaintiff’s 
suit against Tunisia, no criminal action is contemplated 
nor is it being asserted that Tunisia has violated any 
statute of the United States. Even so, the court applied 
the principles underlying the restrictive doctrine; other- 
wise, the movant would have been discharged and the 
court would not have reserved its views pending a show- 
ing that ‘‘movant’s activities are substantially, if not en- 
tirely, commercial . . .”’ 


D. The Vienna Convention Expressly 
Contemplates a Need for Service 


(pp. 3-5 of defendant’s motion) 


Finally, the defendant relies upon the Vienna Conven- 
tion on Diplomatic Relations (55 A.J.LL. 1064 (1961)) 
signed (but not ratified) by the United States on June 29, 
1961, as evidence of international law, and therefore as 
evidence that the requested service would infringe such 
law. Since the Convention is not legally binding upon 
the United States until it is ratified, the defendant should 
not ask the court to speculate upon its final acceptance and 
to treat it as indicative of the law which the United States 
will necessarily follow. However, in meeting the defend- 
ant’s claim, it is noted that the commentary explaining the 
text of the Convention endorses the view that service in 
suits egainst a state is contemplated. 


Though Article 22 establishes the inviolability of the 
mission, paragraph (5) of the commentary explaining it 
reads: 


t 
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“¢... The service of such documents should be effected 
in some other way. In some countries, the persons 
concerned may apply to the Ministry for Foreign Af- 
fairs of the receiving state. There is nothing to pre- 
vent service through the post if it can be effected in 
that way.’’ 


The very fact that the Article prohibits service only 
“within the premises of the mission’’ implies that it may 
be made elsewhere or in another fashion. The statement 
in the commentary that—‘‘The service of such documents 
should be effected in some other way’’—expressly con- 
firms the implication. The comment that in some coun- 
tries, the persons concerned may apply to the Ministry 
for Foreign Affairs of the receiving state, and that there 
is nothing which prohibits service through the post fur- 
nish at least two examples of how service might be made. 
Thus, the Article cannot be regarded as prohibiting the 
requested service by no manner of means; but rather, it 


contemplates a need for service under the law of the forum. 


In suits against foreign states in civil law countries, the 
only question is who is the appropriate representative of 
the respondent government upon whom service may be 
made either personally or through the mail. See: Schle- 
singer, Comparative Law 213-14 (2d ed. 1959). The courts 
of France and Italy have held that such service may be 
made upon almost any official. The courts of Greece have 
held that service may be made in the same manner as is 
specified under Greek law upon the Greek Government. 
See: Doub, Experience of the United States in Foreign 
Courts, 48 A.B.A.J. 63, 65-66 (1962). 


On June 16, 1961, the State Department issued an in- 
struction abroad which is designed to develop a uniform 
procedure for giving notice of suits filed against our gov- 
ernment in foreign courts. See: Text of the Instruction 
reprinted in 56 A.J.LL. 526, 532-383 (1962). In effect, the 
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instruction proposes that all foreign process against the 
United States be served directly upon the appropriate 
United States Embassy. The instruction thus waives the 
procedural defenses of the forum although reserves the 
defenses of sovereign immunity depending upon the ap- 
plication of the restrictive doctrine as the case may be. 


Though the Vienna Signatories intended to protect the 
mission premises, it is clear that beyond the mission prem- 
ises, no treaty bar stands in the way of the forum. Indeed, 
there would be no reason for such a bar in view of the 
widespread acceptance of the restrictive theory and the 
practice of suing the United States in foreign courts. 


ConcLusIoNn 


There is no general rule of international law, or United 
States law, expressly or impliedly prohibiting service 
upon a diplomatic agent so long as he is not required to 
appear in court, or is not otherwise prevented from per- 
forming his duties. Though obiter dicta may be found in 
the treatises and in some opinions, which if taken broadly 
and wijhout necessary qualification, would exempt diplo- 
mats fom all processes, the defendant’s objections here 
are self-imposed. The defendant is therefore a party to 
the frubtration of the government’s own policy ‘‘that the 
widesptead and increasing practice on the part of gov- 
ernments of engaging in commercial activities makes nec- 
essary a practice which will enable persons doing business 
with thzm to have their rights determined in the courts”. 


Hence, plaintiff requests the court to instruct the de- 
fendart to serve The Republic as prayed, provided that 
the de*endant refrain from performing his duty within 
the ae es of the mission premises. 

7See: “Tate Letter’? appended hereto. In accord: Griffin, Adjective Law 


and Practice in Suits Against Foreign Governments, supra, at p. 5. 
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Should the court find that its process should be served 
through diplomatic channels,® an order is requested to re- 
quire the defendant to serve the summons and the com- 
plaint upon the Secretary of State with the instruction 
that the Secretary, through his agents, be requested to 
serve personally the said process as prayed. 


Respectfully submitted, 


Granam James & Rouee 
1725 De Sales Street, N.W. 
Washington 6, D. C. 


By /s/ Cuartes F. Warren 
Charles F. Warren 


Huu, Berrs, Yamaoxra, 
Freesitt & Lonacore 
26 Broadway 

New York 4, New York 


By /s/ Joun F. Lane 
Attorneys for Plaintiff 


/8/ WiuiuM L. Garrin 
1715 North Broad Street 
Philadelphia 22, Pa. 

Of Counsel 


Dated: August 23, 1963 


8 Tho reasons cited by Hackworth for resorting to diplomatic channels are 
not present here. In this context, it is noted that suits against states based 
upon attachment of governmental property have been accomplished through 
judicial channels, 
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DEPARTMENT OF STATE 
Washington 
May 19, 1952 


The Honorable 
Philip B. Perlman, 
Acting Attorney General. 


My dear Mr. Attorney General: 


The Department of State has for some time had under 
consideration the question whether the practice of the 
Government in granting immunity from suit to foreign 
governments made parties defendant in the courts of the 
United States without their consent should not be changed. 
The Department has now reached the conclusion that such 
immunity should no longer be granted in certain types of 
eases. In view of the obvious interest of your Department 
in this matter I should like tc point out briefly some of 
the facts which influenced the Department’s decision. 


A stady of the law of sovereign immunity reveals the 
existence of two conflicting concepts of sovereign immu- 
nity, each widely held and firmly established. According 
to the classical or absolute theory of sovereign immunity, 
a sovereign cannot, without his consent, be made a re- 
spondent in the courts of another sovereign. According 
to the newer or restrictive theory of sovereign immunity, 
the immunity of the sovereign is recognized with regard 
to sovereign or public acts (jure imperit) of a state, but 
not with respect to private acts (jure gestionis). There is 
agreement by proponents of both theories, supported by 
practice, that sovereign immunity should not be claimed 
or granted in actions with respect to real property (diplo- 
matic and perhaps consular property excepted) or with 
respect to the disposition of the property of a deceased 
persor. even though a foreign sovereign is the beneficiary. 
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The classical or virtually absolute theory of sovereign 
immunity has generally been followed by the courts of 
the United States, the British Commonwealth, Czechoslo- 
vakia, Estonia and probably Poland. 


The decisions of the courts of Brazil, Chile, China, 
Hungary, Japan, Luxembourg, Norway and Portugal may 
be deemed to support the classical theory of immunity if 
one or at most two old decisions anterior to the develop- 
ment of the restrictive theory may be considered sufficient 
on which to base a conclusion. 


The position of the Netherlands, Sweden and Argentina 
is less clear since although immunity has been granted in 
recent cases coming before the courts of those countries, 
the facts were such that immunity would have been 
granted under either the absolute or restrictive theory. 
However, constant references by the courts of these three 
countries to the distinction between public and private acts 
of the state, even though the distinction was not involved 


in the result of the case, may indicate an intention to leave 
the way open for a possible application of the restrictive 
theory of immunity if and when the occasion presents 
itself. 


A trend to the restrictive theory is already evident in 
the Netherlands where the lower courts have started to 
apply that theory following a Supreme Court decision to 
the effect that immunity would have been applicable in 
the case under consideration under either theory. 


The German courts, after a period of hesitation at the 
end of the nineteenth century have held to the classical 
theory, but it should be noted that the refusal of the Su- 
preme Court in 1921 to yield to pressure by the lower 
courts for the newer theory was based on the view that 
that theory had not yet developed sufficiently to justify 
a change. In view of the growth of the restrictive theory 
since that time the German courts might take a different 
view today. 


The newer or restrictive theory of sovereign immunity 
has always been supported by the courts of Belgium and 
Italy. It was adopted in turn by the courts of Egypt and 
of Switzerland. In addition, the courts of France, Aus- 
tria and Greece, which were traditionally supporters of the 
classical theory, reversed their position in the 20’s to 
embrace the restrictive theory. Rumania, Peru and pos- 
sibly Denmark also appear to follow this theory. 


Furthermore, it should be observed that in most of the 
countries still following the classical theory there is a 
school of influential writers favoring the restrictive theory 
and the views of writers, at least in civil law countries, 
are a major factor in the development of the law. More- 
over, the leanings of the lower courts in civil law countries 
are more significant in shaping the law than they are in 
common Jaw countries where the rule of precedent pre- 
vails and the trend in these lower courts is to the restric- 
tive theory. 


Of related interest to this question is the fact that ten 
of the thirteen countries which have been classified above 
as supporters of the classical theory have ratified the 
Brussels Convention of 1926 under which immunity for 
government owned merchant vessels is waived. In addi- 
tion the United States, which is not a party to the Conven- 
tion, some years ago announced and has since followed, a 
policy of not claiming immunity for its public owned or 
operated merchant vessels. Keeping in mind the impor- 
tance played by cases involving public vessels in the field 
of sovereign immunity, it is thus noteworthy that these ten 
countries (Brazil, Chile, Estonia, Germany, Hungary, 
Netherlands, Norway, Poland, Portugal, Sweden) and the 
United States have already relinquished by treaty or in 
practice an important part of the immunity which they 
claim under the classical theory. 


It is thus evident that with the possible exception of the 
United Kingdom little support has been found except on 


the part of the Soviet Union and its satellites for con- 
tinued full acceptance of the absolute theory of sovereign 
immunity. There are evidences that British authorities 
are aware of its deficiencies and ready for a change. The 
reasons which obviously motivate state trading countries 
in adhering to the theory with perhaps increasing rigidity 
are most persuasive that the United States should change 
its policy. Furthermore, the granting of sovereign im- 
munity to foreign governments in the courts of the United 
States is most inconsistent with the action of the Govern- 
ment of the United States in subjecting itself to suit in 
these same courts in both contract and tort and with its 
long established policy of not claiming immunity in for- 
eign jurisdictions for its merchant vessels. Finally, the 
Department feels that the wide spread and increasing 
practice on the part of governments of engaging in com- 
mercial activities makes necessary a practice which will 
enable persons doing business with them to have their 
rights determined in the courts. For these reasons it will 
hereafter be the Department’s policy to follow the restric- 
tive theory of sovereign immunity in the consideration of 
requests of foreign governments for a grant of sovereign 
immunity. 


It is realized that a shift in policy by the executive can- 
not control the courts but it is felt that the courts are less 
likely to allow a plea of sovereign immunity where the 
executive has declined to do so. There have been indica- 
tions that at least some Justices of the Supreme Court feel 
that in this matter courts should follow the branch of the 
Government charged with responsibility for the conduct 
of foreign relations. 


In order that your Department, which is charged with 
representing the interests of the Government before the 
courts, may be adequately informed it will be the Depart- 
ment’s practice to advise you of all requests by foreign 


governments for the grant of immunity from suit and of 
the Department’s action thereon. 


Sincerely yours, 
For tHE SECRETARY OF STATE: 


Jack B. Tate 
Acting Legal Adviser 


[Published in Department of State Bulletin, Vol. 26, pp. 
984-5, June 23, 1952] 
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Excerpt from the Official Transcript of Proceedings 
in Civil Action No. 1369-63, dated October 4, 1963 


The Court: Gentlemen, I am of the opinion that the deci- 
sion of this motion is controlled by the opinions of the 
Court of Appeals in Cardashian v. Snyder, 59 App., and 
Walton Rice Mill in 85 App. D.C., and under those deci- 
sions the Court must grant the motion to dismiss. (Tr. 
pp. 10, 11) 


Order 


Defendant’s motion to dismiss plaintiff’s complaint for 
the issuance of a writ in the nature of mandamus having 
duly come on to be heard, and the Court having heard the 
arguments of counsel and being fully advised, 


Tr Is OrpERED anp ADJUDGED 


that the motion be, and the same hereby is granted and 
that the complaint be, and the same hereby is dismissed 
on the merits. 


/s/ JosepH C. McGarracHy 
United States District Judge 


Dated: October 10, 1963 
Seen: Attorney for Plaintiff 


Notice of Appeal 


Notice is hereby given this 30th day of October, 1963, 
that Plaintiff, Hellenic Lines Limited, hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
10th day of October, 1963 in favor of Defendant against 
said Plaintiff. 


Cartes F’. WarrREN 
Granam James & Rotex 
1725 De Sales Street, N.W. 
Washington 6, D. C. 
Attorney for Plaintiff 
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Hettenic Loves Lowrren, Appellant, 
ve 
Luxe C. Moors, U. S. Marsxat, Appellee. 


On Appeal from an Order of the United States District Court 
for the District of Columbia 


Granam James & ROLPH 


i By: CHarues F. Warren 
United States Court of Appeals 1725 De Sales Street, N. W. 
for the District of Columbia Circuit 4 Washington 6, D. C. 
FILED See 
INGCOPE 
JAN 28 1964 By: Jomn F. ae 
me sae aa 
New York 4, New York 
ot han Gens Wazzax L. Garren (Of Counsel) 
1715 North Broad Street 
Philadelphia 22, Pa. 
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Filed: January 17, 1964 
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SS, 


STATEMENT OF QUESTIONS PRESENTED 


On complaint for the issuance of a writ in the nature 
of mandamus against the marshal to serve a summons on 
the Republic of Tunisia through its local ambassador in 
a libel against the Republic arising out of the breach of 
a maritime contract— 


1. Did the district court err 


(a) in failing to decide the question of service which 
was the only issue joined for determination on the 
face of the pleadings? 


(b) in failing to decide the question of service in view 
of the shift to the restrictive doctrine of sovereign 
immunity? 


(c) in failing to instruct the marshal to serve the 
Republic? 


Jurisdictional Statement 
Statement of the Case 
Statement of Points 
Summary of Argument 


I. On complaint for the issuance of a writ in the 
nature of mandamus against the marshal to serve 
a summons on the Republic of Tunisia through its 
local ambassador in a libel against the Republic 
arising out of the breach of a maritime contract .. 


A. The district court erred in failing to decide the 
question of service which was the only issue 
joined for determination on the face of the 
pleadings 

B. The district court erred in failing to decide the 
question of service in view of the shift to the 
restrictive doctrine of sovereign immunity .... 


C. The district court erred in failing to instruct 
the marshal to serve the Republic 


Conclusion 
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IN THE 


United States Court of Appeals 


For rue Disrricr or Cotumsia Cracurr 


No. 18,265 


Hewrtenic Lines Luourrep, Appellant, 
v. 


Luxe C. Moors, U. 8. MarsHar, Appellee. 


On Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The Court’s jurisdiction is invoked under the Act of 
June 25, 1948, ¢. 646, 62 Stat. 929, 28 U.S.C. § 1291, as 
amended. 


The basis of the district court’s jurisdiction is shown in 
the Second Paragraph of the Complaint for the Issuance 
of a Writ in the Nature of Mandamus, filed on May 28, 
1963, and reprinted in the Joint Appendix, p. 2. 
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STATEMENT OF THE CASE 


Appellant is a corporation organized under the laws 
of the Kingdom of Greece and is engaged in the common 
carriage by water of passengers and cargo on a worldwide 
basis, including the operation of vessels to and from ports 
of the United States (JA. 5). Appellee is the United 
States Marshal for the District of Columbia. 


At the City of Washington on or about November 29, 
1961, appellant’s New York Office and the Republic of 
Tynisic. entered into a contract known in the shipping 
trade as a Booking Note whereunder the Republic, acting 
through the Economie Section of the Embassy of Tunisia, 
acre ship and appellant agreed to carry 6000 tons of 
wheat {to the port of Tunis under terms as are more fully 
descriped in the aforestated instrument (JA. 9-27). Hssen- 
tially, appellant claims that this contract was breached by 
reasoy of the detention of its vessel at the port of Tunis 
despite the Republic’s obligation to discharge the wheat 


continuously (JA. 7). The total amount due appellant 
for the said detention is $13,175.00, plus interest, no part 
of which has been paid (JA. 8). 


Unable to collect its claim, on November 30, 1962, appel- 
lant filed on the admiralty side of the district court a libel 
in personam against the Republic. In order to acquire 
personal jurisdiction over the Republic in this action, 
appellant obtained a summons, which was duly issued 
under authority of the clerk, and requested appellee to 
serve it on the Republic through its principal agent, Am- 
bassador Habib Bourguiba, Jr. (JA. 28, 29). Appellee 
thereapon refused to serve it, noting that ‘‘the named 
principal agent’’ had diplomatic immunity (JA. 30). 


Appellant then brought the instant action in the district 
court to compel the marshal to serve the Republic (JA. 
2-4). Appellee moved to dismiss the complaint on the 
ground that it failed to state a claim upon which relief 


could be granted, contending that the requested service 
on the Republic would violate Ambassador Bourguiba’s 
diplomatic immunity (JA. 31, 32). Appellant opposed this 
contention in its memorandum filed with the court on 
August 23, 1963 (JA. 33-51). 


On October 4, 1963, oral argument was heard before the 
Honorable Joseph C. McGarraghy, who ignored the issue 
of service of process on the Republic, and granted appel- 
lee’s motion to dismiss on the ground of sovereign im- 
munity on authority of United States ex rel. Cardashian v. 
Snyder, 59 App. D.C. 387, 44 F. 2d 895 (1930) and Mat- 
thews v. Walton Rice Mills, 85 App. D.C. 197, 176 F. 2d 69 
(1949) (JA. 57). From this order, entered on Octob 
10, 1963, the present appeal is taken (JA. 57). 


STATEMENT OF POINTS 


On complaint for the issuance of a writ in the nature of 
mandamus against the marshal to serve a summons on the 
Republic of Tunisia through its local ambassador in a libel 
against the Republic arising out of the breach of a mari- 
time contract— 


1. The district court erred 


(a) in failing to decide the question of service which 
was the only issue joined for determination on the 
face of the pleadings. 


(b) in failing to decide the question of service in view 
of the shift to the restrictive doctrine of sovereign 
immunity. 


(c) in failing to instruct the marshal to serve the 
Republic. 
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SUMMARY OF ARGUMENT 


In relying upon the Cardashian and Walton Rice Mills 
cases, supra at p. 3, the district court has ruled, in sub- 
stance, that a foreign sovereign cannot be sued without its 
consent in the courts of this country under any circum- 
stances. Thus, this ruling repeated the error which was 
commizted in this Cireuit when Cardashian was decided 
over three decades ago since it ignored the only issue 
presented on the pleadings, and decided a question which 
was wholly irrelevant to the requested relief. 


The only issue joined for determination in this proceed- 
ing wes whether, in a mandamus action against the marshal 
to serve a summons on the Republic of Tunisia through its 
local ambassador, the district court should have directed 
the marshal to make the requested service. Besides the 
error committed in by-passing this issue, respect for 
legal order alone required the court to decide it from the 
outset, since only if appellant’s efforts to obtain local 


jurisdiction ultimately succeed, would the question of 
entitlement to sovereign immunity be ripe for decision by 
the court in the normal manner. Thus, the district court’s 
failure to decide the question of service was plainly error, 


The court’s failure to decide this question in view of the 
shift by the Executive to the restrictive doctrine of sover- 
eign immunity was also error since under that doctrine 
suit against a foreign sovereign when it is engaging in a 
private act (jure gestionis) is not contrary to international 
law and the consequent need for acquiring local jurisdic- 
tion is self evident. 


The restrictive doctrine was entitled to the district 
court’s respect because it represents a change in political 
philosophy in the conduct of the nation’s foreign affairs 
which the courts should not ignore; it has the force of 
international understanding throughout a large part of 
the civilized free world; and its recognition would serve 
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to place the United States on an equal footing with those 
nations which permit suits against it under similar legal 
precepts. These are compelling reasons why the court 
should have discarded Cardashian’s unarticulated rationale 
and decided the question of service. 


Finally, the district court’s failure to instruct the 
marshal to serve the Republic was also error. 


The marshal’s refusal to serve the Republic frustrates 
the court’s admiralty and maritime jurisdiction to make a 
determination in the pending libel, since the marshal, as a 
ministerial officer of the court, must execute all lawful 
process issued under authority of the clerk when put into 
his hands. 


Service on the Republic through its local ambassador for 
the purpose of acquiring personal jurisdiction over the 
Republic would not violate the ambassador’s diplomatic 
immunity under international law. 


Examination of the well-recognized ‘‘sources’’ of inter- 
national law compels the conclusion that international law 
is not violated in this instance, and that this is therefore 
a matter which lies within the competence of national 
courts under their local jurisdictional requirements. 


For example, not one of the classical publicists (one 
‘source?’ of international law) has ever treated this par- 
ticular problem although there is general agreement among 
them that diplomatic immunity arose out of (1) the need 
for carrying on diplomatic affairs between nations un- 
hampered by the receiving state, and (2) the need for avoid- 
ing friction and embarrassment in the conduct of those 
affairs. Thus, they have recognized the immunity only 
insofar as it has served to protect the person of a diplomat, 
or of his domestic, and their goods, from being legally pro- 
ceeded against. 


In the practice of nations as illustrated by decisions of 
national courts (another important ‘‘source’’ of interna- 
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tional law), it is commonplace for local writs, in suits 
against foreign governments under local rules regarding 
the contpetence of national courts, to be served upon diplo- 
matic agents. Thus, many national courts have recognized 
the validity of service in such cases when made through 
the normal diplomatic channels. 


Additional evidence that it is not a violation of inter- 
nationel law to serve notice of suit against a state upon 
its diplomatic agent is to be found in the commentary on 
the unratified Vienna Convention on Diplomatic Relations, 
(a “‘sczrce’’ which is persuasive of customary interna- 
tional law). ‘The commentary makes it clear that such 
service can be made provided the process server refrains 
from entering the mission premises. 


It is also commonplace for such writs to be served upon 
United States employees or United States Embassies 
abroad, where in civil law countries this government is 
frequently an involuntary defendant. To this end, by the 
issuance on June 16, 1961, of an instruction to many United 
States Embassies abroad, the State Department has taken 
the position that such notices should ‘‘be served upon the 
United States Embassy through the Foreign Office’’. 


There is therefore no basis under international law for 
extending the customary immunities of a diplomat to the 
present case where (1) the Republic—not its diplomatic 
agent—is the object of the suit; (2) its ambassador is not 
being restrained or his duties would not be interfered with; 
and (3) he has no personal interest in the court’s judg- 
ment. Thus, the district court should be instructed to 
order the marshal to serve the Republic as prayed, either 
through the normal judicial channels or through diplomatic 
channels, whichever the court may deem proper. 


> 
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ARGUMENT 
I 


A. The District Court Erred in Failing to Decide the Question 
of Service Which Was the Only Issue Joined for Determina- 
tion on the Face of the Pleadings 


In granting appellee’s motion to dismiss on authority of 
the Cardashian and Walton Rice Mills decisions, supra at 
p. 3, the district court has determined that a foreign 
sovereign cannot be sued without its consent in the courts 
of this country under any circumstances. This was a 
legally erroneous determination for several reasons. 
Among others hereinafter discussed, it was erroneous be-_ 
cause the court ignored the only question presented on | 
the pleadings, which was, whether the marshal in appel- | 
lant’s pending admiralty action, must serve a summons on 
the Republic of Tunisia through it principal agent, Am- | 
bassador Habib Bourguiba, Jr. H 


The sole purpose of the action below was to obtain the 
court’s determination on this preliminary question, and to 
that end, appellant had requested the court to order appel- 
lee ‘‘to use all due diligence to serve the court’s process’’. 
In its motion to dismiss, appellee opposed the requested 
relief on several grounds, each of which was directed to 
the lawfulness of the matter of service. On the pleadings, 
therefore, the issue whether a foreign sovereign could be 
sued without its consent was not joined for legal deter- 
mination, the issue being in appellee’s own words 
‘‘whether service of process can be had on a duly ac- 
credited Ambassador ... in an effort to obtain in per- 
sonam jurisdiction over such government’’. Reply to _ 
Plaintiff’s Memorandum Opposing Defendant’s Motion to 
Dismiss, p. 1, August 29, 1963. 


While the Cardashian case arose on an appeal from a 
judgment dismissing a petition for a writ of mandamus 
“‘to serve the Turkish Ambassador’’ in an action against 
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the Republic of Turkey, the Court there also side-stepped 
the question presented and merely held that a sovereign 
could not be sued without its consent. But, this Court 
has never reached the question whether the marshal, a 
ministerial officer of the court, must serve the court’s proc- 
ess as prayed Nor has any other court in the federal 
system, this being a question of first impression. 


Thus. by failing to so decide, both Cardashian and the 
court were plainly wrong since unlike the question of 
sovereign immunity which is a question of jurisdiction 
under international law, the question of service is a ques- 
tion of jurisdiction under the rules of the forum, and when 
raised, is deserving of consideration from the outset. Had 
the governments in Cardashian and Walton Rice Mills 
been served, they could still have interposed their claim of 
immunity either directly or through the normal diplomatic 
channel. So could Tunisia. 


Besides the error committed in by-passing the only issue 


joined for determination, respect for legal order alone 
required the court to put “first things first’’ and to decide 
the preliminary question of service. See: Oster v. Do- 
minion of Canada, 144 F. Supp. 746, 749 (D.C.N.Y. 1956), 
affirmed 238 F. 2d 400, where in a suit against the Dominion 
of Canada, after deciding the question of service, the court 
stated: 


‘The determination of that question [whether the 
abr olute or restrictive doctrine of sovereign immunity 


10On similar facts, the same conclusion was reached in Matthews v. Walton 
Rice Milis, supra at p. 3. 


2 The Rourt below was called upon to serve the Republic cither through 
judicial or diplomatic channels, whichever seemed fit (JA. 4, 51). 


3 But, in Nankivel v. Omsk AU Russian Government, 1922, 197 N.Y.S. 467, 
203 App. Div. 740, reversed on other grounds, 237 N.Y. 150, 142 N.E. 569, 
jurisdiction against the Omsk Government was obtained by personal service 
upon a Giplomatic agent. In accord: Carbone v. Carbone, 123 Misc. 656, 657, 
206 N.Y.S. 40, 41 (Sup. Ct. 1924). 
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would apply] is not essential to this decision and it is 
evident that same requires both research and con- 
sideration ...’’ 


Appellant was entitled to a similar determination at the 
outset, and the district court’s failure to decide the only 
question presented was plainly error. 


B. The District Court Erred in Failing to Decide the Question 
of Service in View of the Shift to the Restrictive Doctrine 
of Sovereign Immunity 


Perhaps, this Court, sitting over three decades ago in 
Cardashian, supra at p. 3, considered it unnecessary to 
determine the preliminary question of service because of 
the then rigid adherence to the absolute doctrine of sov- 
ereign immunity under which, as a rule of international 
law, a sovereign could not be sued without its consent. 
However, in view of the intervening shift to the restrictive 
doctrine of sovereign immunity, the district court should 
have decided the question of service since under that doc- 
trine suit against a sovereign without its consent is now 
possible when it is engaging in a private act (jure 
gestionis), is not contrary to international law, and the 
consequent need for acquiring local jurisdiction is self- 
evident. Thus, the failure to decide this question under the 
circumstances requires the court’s order to be set aside. 


The restrictive doctrine was entitled to the district 
court’s respect for at least three reasons. It represents a 
change in political philosophy in the conduct of the na- 
tion’s foreign affairs which the courts should not ignore; 
it has the force of international understanding throughout 
a large part of the civilized free world; and its recogni- 
tion would serve to place the United States on an equal 
footing with those nations which permit suits against it 
under similar circumstances. 
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As a change‘ in political philosophy underlying the con- 
duct of foreign affairs, the State Department, in setting 
forth the doctrine in the ‘‘Tate Letter”’ (JA. 52-56), made 
it perfectly clear that this change in Executive policy had 
been made only after the most searching considerations. 
Therefore, if the country’s foreign affairs are to be con- 
ducted on a sound and orderly basis, the courts should 
accord these policy considerations their proper respect. 
This Court should do so in the interest of accommodating 
the views of the Department, as the responsible agency 
for the conduct of the nation’s foreign affairs, since it is 
apparent that the older policy considerations underlying 
sovereignty do not now exist in the case of jure gestionis 
claims. 


Next, as a rule having the force of international under- 
standing throughout an impressive part of the civilized free 
world, it is evident that the Department’s decision was not 
made in isolation. Therefore, because of the doctrine’s 


broad international support,® the district court’s repudia- 
tion of the doctrine cannot be defended on the ground that 
international law required it to do so. 


The ‘‘Tate Letter’’ clearly demonstrates that one of the 
considerations for shifting to the restrictive doctrine was 
the support which had been accorded the doctrine by a 
large part of the free world (JA. 54, 55). Thus, the grow- 
ing and widespread acceptance of the doctrine among 
nations should not have impeded, but should have facili- 


4See: National City Bank v. Republic of China, 348 U.S. 356, 358 (1955) 
and Oster, supra at p. 8, where the doctrine was recognized, and New York 
and Cuda Mail S.S. Co. v. Republic of Korea, 132 F. Supp. 684 (D.N.Y. 
1955) ; In rez Grand Jury Investigation of the Shipping Industry, 186 F. Supp. 
298 (D.D.C. 1960) ; and Weilaman v. Chase Manhattan Bank, 21 Mise. 2d 1086, 
192 N.Y. Supp. 2d 469 (1959), where it has been applied. 


5 See: Cases cited on pages 13, 14 of this brief for a list of authorities which 
have applied the restrictive doctrine. See also: Authorities appearing in the 
Joint Appendix at (JA. 35-37). 
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tated, the district court’s recognition of its evolutionary 
development. 


Finally, the district court’s repudiation of the doctrine, 
if affirmed, would place the United States on an unequal 
footing with those nations which now permit it to be sued 
in their courts under similar circumstances. 


Presently, the United States is being sued in scores of 
suits in foreign courts without its consent. Yet, the dis- 
trict court’s ruling would make it impossible for suitors in 
the United States to avail themselves of the local courts in 
actions against foreign sovereigns which are founded upon 
similar legal precepts, even though the purpose of the 
“Tate Letter’? was to enable persons doing business 
with foreign sovereigns ‘‘to have their rights determined 
in the courts’? (JA. 55). See, for example: Kyriaki 
Papaevangelou v. United States, Athens (Greece) First 
Instance Court, 1960 [Unreported] and Firm Franz Kat- 
lein v. United States of America, Landesgericht for Civil 
Law Matters (Vienna, Austria), November 7, 1960 [Un- 
reported], where in suits against the United States in for- 
eign courts private rights have been successfully vindi- 
cated. 


For the above reasons, therefore, the Court should set 
aside the district court’s order, and decide the question of 
service on this appeal. 


C. The District Court Erred in Failing to Instruct the Marshal 
to Serve the Republic 


Should the Court find that the district court erred in 
failing to decide the question of service, or should it find 
that the court actually decided this question, it should find 
that the district court erred in failing to instruct the 
marshal to serve the Republic in the pending admiralty 
action. 


12 


As & ministerial officer of the court, the marshal must 
execute all lawful process issued under authority of the 
clerk when put into his hands, and he is ‘‘not made the 
judge[3] whether such process shall be issued’’. Levy Ct. 
v. Ringgold, District Col. 1831, 5 Pet. 451, 8 L.ed. 188; 
1846, 3 Op. Atty. Gen. 497. Appellee’s refusal to perform 
this ministerial act compelled by law* frustrates the court’s 
admiralty and maritime jurisdiction to make a determina- 
tion in the pending libel against the Republic, and denies 
appellant recourse to the courts of this country (JA. 4). 


Service on the Republic of Tunisia through its principal 
diplomatic agent for the purpose of acquiring personal 
jurisdiction over the Republic would not violate Tunisia’s 
ambassador’s diplomatic immunity under international 
law. 


The well-recognized ‘‘sources’’ of international law are 
described by Hackworth, Digest of International Law, Vol. 
1, p. 1, (1940), as follows: 


“¢ | . When doubt arises as to the existence or non- 
existence of a rule of international law, or as to the 
application of a rule to a given situation, resort is 
usually had to such sources as pertinent treaties, pro- 
nouncements of foreign offices, statements by writers, 
and decisions of international tribunals and those of 
prize courts and other domestic courts purporting to 
be expressive of the law of nations.’’ 


Exemination of the writings of the classical publicists 
as ‘‘sources’’ of international law indicates that not one— 
Vatte}, Westlake, Satow, Hackworth, Roederer, Odier, Op- 
penheim, Moore or Kent, to name a few—has ever treated 
the matter of obtaining personal jurisdiction over a for- 
eign sovereign by means of service upon the sovereign’s 
diplomatic agent. 


6See: Section 547 of title 28, U.S. Code. 
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There is general agreement among the publicists that 
diplomatic immunity arose out of (1) the need for carrying 
on diplomatic affairs between nations unhampered by the 
receiving state, and (2) the need for avoiding friction and 
embarrassment in the conduct of those affairs. Thus, the 
person of a diplomat, or of his domestic, and their goods, 
have always been protected by the receiving state when 
legally proceeded against, or when legally compelled to 
appear in court.’ But, all of the leading publicists exam- 
ined have refused to extend this concept beyond the point 
of bare diplomatic necessity within the context of its pur- 
pose.’ 


In the practice of nations as illustrated by decisions of 
national courts (another important ‘‘source’’ of interna- 
tional law) it is commonplace for local writs, in suits 
against foreign governments under local rules regarding 
the competence of national courts, to be served upon 
diplomatic agents. 


See: Smith v. Wequeline, 8 L.R.Kq. 198, 203 (1869) ; 

Nankivel, supra note 3; Carbone, supra note 3; 

Perrucchetti v. Puig y Cassauro, Court of Rome, 6 

June 1928, Foro Italiano, 1929, I. pp. 112 ff.; Rivista 

1928, PP 521; Annual Digest of Public International 
as 


Law es 1927-28, Case No. 247; Biama & Bessolino 
v. Paraguay, Supreme Court, Buenos Aires, 1915, 123 
Jallos de la Suprema Corte Nacional, (1916) 58, 59; 
Immunities (Foreign State in Private Contracts) Case, 
Austria, Supreme Court in Civil Matters, 5 January, 
1920, Annual Digest of Public International Law Cases 
1919-1922, No. 79; State Immunity (No. 1) Case, Su- 
perior Court of Zurich (Administrative Branch), Sep- 
tember 30, 1937, Blatter fur Zurcherische Rechtsprech- 
ung, XXXVII (1938), p. 319; Annual Digest of Inter- 
national Law Cases 1941-42, Case No. 60; also Annual 


7To insure that such protection would be accorded in the United States, 
Congress enacted sections 252-253 of title 22, U.S. Code. 


8 See: Discussions of the authorities regarding the derivation and limitations 
upon diplomatic immunity (JA. 39-41), 


Digest of Public International Law Cases 1935-37, No. 
9°; Bulletin de VInstitut Juridique Int. L/O (1939) p. 
249, No. 10, 695; Henon v. Egyptian Government and 
British Admiralty, Civil Tribunal of the Mixed Courts, 
April 2, 1947, Bulletin de legislation et de jurispru- 
dence Egyptien, Vol. 59 (1946-1947), p. 225; Annual 
Digest of Public International Law Cases 1947, Case 
No. 28; Castiglioni v. Federal People’s Republic of 
Yugoslavia, Tribunal of Rome, 28 January 1952, Foro 

taliano, 1952, I. p. 796; 49 A.J.LL. 99 (1955) ; Kyriakt 
Papaevangelou, supra at p. 11, and Firm Franz 
Katlein, supra at p. 11. 
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Additional evidence that it is not a violation of inter- 
national law to serve notice of suit against a state upon 
its diplomatic agent is found in the commentary on the 
unratified Vienna Convention on Diplomatic Relations® (a 
‘“‘source’’? which is persuasive of customary international 
law), which expressly contemplates that such service can 
be made provided the process server does not enter the 
mission premises. Paragraph 5 of the commentary which 
explains Article 22 dealing with this subject states: 

‘<The service of such documents should be effected 
in some other way. In some countries the persons con- 
cerned may apply to the Ministry for Foreign Affairs 
of the receiving state. There is nothing to prevent 


service through the post if it can be effected in that 
way.’7? 


It is also commonplace for such writs to be served upon 
United States employees or United States Embassies 
abroad, where in civil law countries this government is 
frequently an involuntary defendant.” To cope with this 
situation, on June 16, 1961, the State Department issued 


an instruction to many of its Embassies abroad.” This 


9 The text of the Convention is reprinted in 55 A.J.LL. 1064 (1961). 

102 Yearbook of the International Law Commission 95 (1957). 

11 Doub, Experiences of the United States in Foreign Courts, 48 A.B.A.J. 
63, 65-66 (1962). 


12See: State Department C.A. 10922, June 16, 1961, reprinted in 56 A.J.LL. 
526, 532-33 (1962). 
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instruction, as another ‘‘source’’ of international law, is 
persuasive as an official pronouncement of present United 
States policy on the question of service. 


From the foregoing authorities, it follows, there is no 
basis under international law for extending the customary 
immunities of a diplomat to the present case where (1) the 
Republic of Tunisia—and not its diplomatic agent—is the 
object of the suit; (2) its ambassador is not being re- 
strained or his duties would not be interfered with; and 
(3) he has no personal interest in the court’s judgment. 
In every instance in which diplomatic immunity has been 
applied, the action of local authorities was such that a 
diplomat’s duties would, or could, have been interfered 
with. But, where as here, the envoy is not the object of 
intent, but is the mere conduit by which a noncompulsory 
writ reaches his government under the jurisdictional re- 
quirements of the forum, there is no rule of international 
law, expressly or impliedly, prohibiting such. See: Griffin, 


Adjective Law and Practice in Suits Against Foreign Gov- 
ernments, 36 (No. 1) Temple Law Quarterly 1-14, 1962. 


Accordingly, the district court should be instructed to 
order appellee to serve the Republic as prayed, in conform- 
ity with the respect and dignity to be accorded a repre- 
sentative of a foreign sovereign, either directly through 
the normal judicial channels or through diplomatic chan- 
nels, whichever the court may deem proper. 


CONCLUSION 


The success or failure of appellant’s efforts to have its 
day in court depends upon whether it is able to obtain 
personal jurisdiction over the Republic of Tunisia. The 
district court’s failure to direct the marshal to make the 
requested service makes it totally impossible for appellant 
to obtain a hearing on the ultimate jurisdictional issue in 
the pending admiralty action, viz., whether the Republic is 
entitled to sovereign immunity under international law or 
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whether this case is appropriate for application of the 
restrictive doctrine, under which ‘‘the immunity of the 
sovereign is recognized with regard to sovereign or public 
acts (jure imperit) of a state, but not with respect to pri- 
vate acts (jure gestionis)’’. The district court should have 
decided the question of service, so that appellant, and others 
similarly situated, will know whether the restrictive doctrine 
is capable of practical implementation under local rules in 
the courts of the United States. 


Granam James & RoLPH 
By: CHarues F. WARREN 
1725 De Sales Street, N. W. 
Washington 6, D. C. 


Huu, Berrs, YAMAOKA, FREEHILL 
& LoNGCoPE 
By: Joun F. Lane 
26 Broadway 
New York 4, New York 


Wuuiam L. Grirrin (Of Counsel) 
1715 North Broad Street 
Philadelphia 22, Pa. 


Attorneys for Appellant 


Filed: January 17, 1964 


Certificate of Service 


I, Charles F. Warren, one of the attorneys for appellant 
to the foregoing brief, and a member of the bar of this 
Court, hereby certify that I have this day served the said 
brief by delivering a copy of same to Bruno A. Ristau, 
Esquire, Department of J ustice, Washington 25, D. C. 


I do hereby further certify that the said brief, in type- 
written form, has been placed in the hands of Byron §. 
Adams of Washington, D. C., for printing, and that no 
changes in the brief to be filed in printed form will be made, 


except for minor changes or corrections. 


/8/ CHar.es F, Warren 
Daten: January 17, 1964 


BRIEF FOR APPELLEE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,265 


HELLENIC LINES LIMITED, APPELLANT, 
Ve 


LUKE C. MOORE, UNITED STATES MARSHAL, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


rt of Appeals JOHN W. DOUGLAS 
es CO. sults Assistant Attorney General, 


DAVID C. ACHESON, 
FILED =mARS 1964 United States Attorney, 


MORTON ~CLLANDES, 
VWatlar OA aeow BEUNO &. RISTAU, 


United Stat 


tor the District 


CLERK Attorneys, 
Department of Justice, 


Washington, D.C., 530 


TS RT 
ooo ee eee 


- > Bee g RE 


QUESTION PRESENTED 


Whether the District Court properly dismissed an ection in the nature 


of mandamus seeking to compel the Marshal to serve process on a duly accredited 


Ambassador from a foreign govermient in an effort to obtain in personam juris- 


diction over such goverment. 


) 
‘ 
+ 
: 
: 


ose ee Seer ke 
~> ae i 80 ES Ei 


Counter-Statement of the Case 


Statutes and Rules of Civil Procedure Involved 


Summary of Argument 


Argument: 


I. Service of Process on Diplomats is 
Contrary to International Lew and 
the Laws of the United States 


we ee pe ey 


ile 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COMUMBIA CIRCUIT 


No. 18,265 


HELLENIC LINES LIMITED, APPELLANT 
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IKE C. MOORE, UNITED STATES MARSHAL, APPELLEE 


COURTER-STATEMENT OF THE CASE 


Appellant is a non-resident Greek corporation which peeks to litigate in 
a court of the United States @ controversy which it allegedly hes with the 
Republic of Tunisia. More specifically, the appellant seeks to institute a 
libel in personam in the court below against the Republic of Tunisia (J-A- 5-8). 
In an attempt to obtain personal service upon the Republic of Tunisia, the 
appellant obtained a summons from the Clerk of the District Court and delivered 
it, together with e copy of the libel, to the appellee for service ‘upon 
"Respondent's [Tunisia's] principal agent residing in this District, His 
Excellency, Ambassador Habib Bourguiba, Sr." (J.A- 29)- Appellee returned the 
summons unexecuted, stating (J-A. 30): : 

% %# Service to be made upon His Excellency, Aubassador Habib Bourguibe, 

Sr., Respondent's principal agent residing in this District. The within 


sis 
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named principal agent having Diplomatic Immmnity and being listed in the 

Deploys Tist of the State Department cannot be served at Washington, 

Thereafter the appellant filed a "camplaint for the issuance of a writ in 
the nature of mandamus" (J.-A. 2-4), ‘seeking a court order compelling the 
appellee, "* * * in conformity with the dignity and respect to be accorded 
representatives of a foreign goverment * * * to use all due diligence to serve 
the Court's process upon the said Republic of Tunisia through its principal 
agent residing in this. district, Hig Excellency, Ambassador Habib Bourguiba, 
Jr." (g-A. 4). By an order of October 10, 1963 (J-A- 57), the court below 
granted the appellee's motion to dismiss the petition for mandams (J-A. 31)- 


The present appeal followed (J-A. 57)- 
STATUTES AND RULES OF CIVIL PROCEDURE INVOLVED 


The provisions of 22 U.S.C. 252-3 (derived from the Act of April 30, 1790, 


ec. IX, §§ 25-26, 1 Stat. 117) read as follows: 


§ 252. Suits egainst ministers and their domestics prohibited 


Whenever any writ or process is sued out or prosecuted by any person 
in any court of the United States, or of a State, or by any judge or 
justice, whereby the person of any ambassador or public minister of any 
foreign prince or State, authorized and received as such by the President, 
or any domestic or domestic servant of any such minister, is arrested 
or imprisoned, or his goods of chattels are distrained, seized, or 
attached, such writ or process shall be deemed void. R.S. § 4063. 


§ 253. Penalty for wrongful suit 


Whenever any writ or process is sued out in violation of section 252 
of this title, every person by wham the same is obtained or prosecuted, © 
whether as party or as attorney or solicitor, and every officer concerned. 
in executing it, shall be deemed a violator of the laws of nations and 4 


d@isturber of the public repose, and shall be ‘imprisoned for not more 
than three years, and fined at the discretion of the court. R.S. 


§ 4064. 
Rule of the Federal Rules of Civil Procedure provides in pertinent part 


as follows: 
Rule 4. Process. 


Me ee ee es 


| 
(a) SUMMONS: ISSUANCE. Upon the filing of the complaint the clerk 
shall forthwith issue a summons and deliver it for service to the mar- 
shal or to a person specially appointed to serve it. Upon request of the 
plaintiff separate or additional summons shall issue against any defend- 
ants. f 


(>) SAME: FORM. ‘The summons shall be signed by the clerk, be under 
the seal of the court, contain the name of the court and the names of 
the parties, be directed to the defendant, state the name and address of 
the plaintiff's attorney, if any, otherwise the plaintiff's address, and 
the time within which these rules require the defendant to appear and 
defend, and shall notify him that in case of his failure to do so judgment 
by default will be rendered against him for the relief demanded in the 
complaint. When, under Rule 4(e), service is made pursuant to a statute 
or rule of court of a state, the summons, or notice, or order in lieu of 
summons shall correspond as nearly as may be to that required by the 
statute or rule- 


(c) BY WHOM SERVED. Service of all process shall be made by & 
United States marshal, by his deputy, or by some person specially appoint- 
ed by the court for that purpose, except that a subpoena may be served 
as provided in Rule 45. Special appointments to serve process shall be 
made freely when substantial savings in travel fees will: result. 


(a) SUMMONS: PERSONAL SERVICE. The summons and complaint shall be 
served together. ‘The plaintiff shall furnish the person making service 
with such copies as are necessary. Service shall be made as follows: 


(1) eH 

(2) ee 

(3) Upon a domestic or foreign corporation or upon & 
partnership or other unincorporated association which is subject 
to suit under a common name, by delivering @ copy of the summons 


and of the complaint to an officer, a managing or general agent, 
or to any other agent authorized by appointment or by law to 
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receive service of process and, if the agent is one authorized 
by statute to receive service and the statute so requires, by 
also mailing a copy to the defendant. : 


A. It is a well-established rule of customary international law that 
diplomatic envoys must be kept independent of the jurisdiction and control of 
the receiving States. The unhampered conduct of official relations between 
countries and the avoidance of friction and misunderstanding which may lead 
to serious consequences are dependent in large measure upon & strict observance 
of the Lew of Nations regarding diplomatic immmity. To that end, international 
law has developed the fiction of "exterritoriality" of diplomatic envoys, to 
signify that in most respects they are to be treated as though they were not 
within the territory of the receiving State. 

This personal inviolability of diplomatic representatives has been univer- 


sally acknowledged by the wblicists in international law. It was also 


recognized as one of the fundamental purposes of the law of diplomatic immunity 


in the Vienna Convention on Diplomatic Relations of 1961, which comprises but 
the minimum international law standard upon which all the then member States 

of the United Nations could agree. The Vienna Convention confirms the receiv- 
ing State's obligation to respect, end to insure respect for, the person of @ 
diplomatic envoy, and if necessary, to take affirmative steps to that end. One 
aspect of this personal inviolability is that the receiving State may exercise 


} 
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no judicial or administrative jurisdiction over a diplomatic representative, 
and that the mumicipal authorities of the receiving State may not reach or 
affect the person of a diplomat directly with their orders or decrees. 
Service of process upon a diplomat, emanating from a municipal forum, would 
be in violation of this rule. : 

B. Another established and recognized aspect of the law of diplomatic 
immunities is the inviolebility of the premises of a diplomatic mission and 
of the private residence of a diplomatic agent. Fram the standpoint of the 
receiving State, this inviolebility has two aspects: (1) the receiving State 
is obliged to prevent its agents from entering the premises for any official 
purpose whatsoever; (2) the receiving State is under a special duty to take 
all appropriate steps to protect the premises from any reeteo damage, or 
aisturbance of the peace. A special application of this principle is the 


rule that no order, writ, or summons emanating from the municipal authorities 


of the receiving State may be served within the premises of the mission by 


@ process server. 
It. 


The so-called "Tate-Letter" which was made public by the Department of 
State in 1952 has no bearing upon the issue presented in the present sppeal. 
The Letter deals with the disposition of diplomatic requests from foreign 
governments for recognition and. allowance of sovereign somonity « But the 
policy considerations outlined there epply only to situations where a court 


has already acquired jurisdiction over 4 foreign sovereign. the fate-Letter 
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does not set forth novel methods of ecquiring personal jurisdiction over 
foreign sovereign entities, at does it make inroads on well recognized 
doctrines of diplomatic privileges and immmities. There is nothing in 
the Tate-Letter to indicate that an Ambassador may be regarded as the 
"resident agent” of a foreign government for purposes of receiving service 
of process in personal suits against such foreign government. The court 
below was plainly correct in denying appellant's request for an order re- 


quiring the U.S. Marshal to serve process on an accredited foreign diplomat. 


ARGUMENT 


I. Service of Process on Diplomats is 
Contrary to International Law and 
to the Laws of the United States 


A. The Inviolability of the Person of a Diplomatic Representative 


1. In The Paquete Habana, 175 U.S. 677, 700 (1900), the Supreme Court 
stated: 


International law is part of our law, and must be ascertained 
and administered by the courts of justice of appropriate juris- 
diction, as often as questions of right depending upon it are duly 
presented for their determination. For this purpose, where there 
is no treaty, and no controiling executive or legislative act or 
judicial decision, resort must be had to the customs and usages of 
civilized nations; and, as evidence of these, to the works of 
jurists and commentators, who by years of lebor, research, and ex- 
perience have made themselves peculiarly well acquainted with the 
subjects of which they treat. Such works are resorted to by 
judicial tribunals, not for the speculations of their authors con- 
cerning what the law ought <o be, but for trustworthy evidence of 
ee the law really is. Hilton v- Guyot, 159 U-S. 113, 163, 164, 
214, 215. 


The law of diplomatic immmity is of ancient heritage, and like all 


public international lew, it has been acquiesced in by States for the purpose 
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of certain desired ends. It can be safely stated that public Anternstional 


lew as we know it today finds ite beginning in the custom to grant immnity to 


foreign emissaries. Even before the political institutions of man began to 


play an important role in the life of peoples, nations end tribes recognized 
that it was necessary to treat with each other and guarantee security to 
messengers in order to advance their mitual interests. Historians and legal 


scholars have traced this usage to pre-biblical times. See Ogdon, Bases of 


Diplomatic Immnity 8 et seq. (1936); 2 Hyde, International Lew 1263 et seq- 
(2a ed., 1947)- 


Modern writers on international law leave no doubt thet embassadors and 
other diplomatic envoys are absolutely exempt from the jurisdiction of the 
courts of the country +o which they are accredited. Oppenheim states: 
>| 


The exterritoriality which mst be granted to diplomatic 
envoys by the Municipal Laws of all the members of the Femily 
of Nations is * * * based * * * on the necessity that envoys 
must, for the purpose of fulfilling their duties, be independ- 
ent of the jurisdiction, control, and the like, of the receiv- 
ing States. Exterritoriality, in this as in every other case, 
is a fiction only, for diplomatic envoys are in reality not 
without, but within, the territories of the receiving States. 
The term ‘exterritoriality’ is nevertheless valuable, because 
it demonstrates clearly the fact that’ envoys must, in most 
respects, be treated as though they were not within the terri- 
tory of the receiving States. (1 eim, International Lew 
Tll (Ieuterpacht ed., Tth ed-, 1953))- EE 


Former Secretary of State Hull declared in the course of a statement made 
public on December 6, 1935 (reprinted in 2 Hyde, supra, at 1267-68): 
The immmnity of duly accredited foreign diplomatic repre- 
sentatives and their staffs from arrest, detention, or moles- 


tation of any sort is a practice the necessity of which has for 
many centuries been universally recognized by civilized nations. 


t 
It is furthermore a long-¢stablished principle of interna- 
tional law to which the Agerican Goverment has since the 
earliest days of the Repuylic attached the greatest import- 
ance. This is evident from the fact that Federal legislation 
was enacted on this subject by the Congress in 1790 during 
the first administration ef President Washington. 


It should be obvious shat the unhampered conduct of 
official relations between countries and the avoidance of 
friction and misunderstandings which may lead to serious 
consequences are dependent in large measure upon & strict 
observance of the law of nations regarding diplomatic immunity. 
If we are to be in a position to demand proper treatment of 
our own representatives abroad, we must accord such treatment 
to foreign representative; in this country, and this Government 
has no intention of departing from its obligations under inter- 
national lew in this respect. 


To the same effect, citing mmerous examples from diplomatic practice, 
see 4 Moore, Digest of International Law 635-42 (1906); 4 Hackworth, Digest of 
International Law 513-15, 533-51 (1942); Satow, A Guide to Diplomatic Practice 
174 et seq. (1957)- 


é 


2. The protection of unhemperya and free exercise of the diplomatic function 


was recognized as one of the fundaméntal purposes of the law of diplomatic imm- 
nity in the Vienna Convention on Diplomatic Relations of 1961,2/ the 1932 Draft 
Convention of the Harvard Research Committee 2 and the Pan-American Convention 


on Diplomatic Officers of 1928 (also referred to as the"Havana Convention”) .3/ 


Y 55 Am. J. Int'l L. 1064 (1961). Pertinent provisions are reproduced in 
Appendix A, infra, p. 2+. The Convention was signed on June 29, 1961, on 
behalf of the United States by the Head of the United States Delegation. 
The Convention has since been submitted by the President to the Senate for 
ratification. 

2/ 26 Am. J. Int'l L. Supp. 19 (1932). Pertinent provisions are reproduced 

infra, p. 27. 

3/ “E. Supp. 175 (1932). Pertinent provisions are reproduced 

in Appendix C, infra, p- 29. ; 


Article 29 of the Vienna Convention on Diplomatic Relations (infra, p- 25) 


states unequivocally that "the person of a diplomatic agent shall be inviolable." 
If any doubt exists as to the import of this term, the International Lew Com- 
mission of the United Nations which was charged with the arafting of the Con- 
vention prepared the following commentary on the personal inviolability pro- 


visions), 


This article confims the principle of the personal inviola- 
bility of the diplomatic agent. From the receiving state's 
point of view, this inviolability implies, as in the case of the 
mission's premises, the obligation to respect, and to ensure 
respect for, the person of the diplomatic agent. The receiving 
state must take all reasonable steps to that end, possibly in- 
eluding the provision of a special guard where circumstances 60 
require. Being invioleble, the diplomatic agent is exempted 
from measures that would amount to direct coercion. This 
principle does not exclude in respect of the diplomatic agent 
either measures of self-defence or, in exceptional circumstances, 
measures to prevent him from committing crimes or offences. 


Similarly, the provisions of the 1932 Harvard Draft Convention (Art. 19, 
infre, p- 28) ana of the 1928 Havana Convention (Art. 14, infra, p- 30) make 
it abundantly clear that diplomatic officers are inviolate as to their persons, 
and that a receiving State may not exercise judicial or administrative juris- 
diction over a diplomatic representative. This is so regardless of whether the 
diplomat is sought to be reached in his “official,” "private," or "representa- 
tive" capacity: the immunity of an ambassador fram process emanating from the 


nnn i 
Am. J. Int'l L- 273 (1959). In the preliminary draft of the Convention 
inviolebility was numbered 27; hence, 
found under Art. 27 of the 1959 preliminary 
draft. The article was adopted verbatim in the final Convention, and is 


now mmbered 29. 
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municipal tribunals of the receiving State is absolute. Occasional infractions 


of thet rule by the municipal authorities of states have been universally con- 


demned by the international community) 


3. The Act of Congress which incorporates as positive rules of mmicipal 
law these rules of customary international law is Sections 251 and 252 of 
Title 22, of the United States Code (supre, p- 2). Significantly, it is one 
of the first legislative acts to be passed by the Congress of the new Union, 
and it has remained on the statute books almost unchanged for the past 174 
years. 

It is true that the statute uses somewhat archaic language, and that by 
its terms it prohibits only the suing out of process whereby diplomatic 
officers or members of their suite are arrested or imprisoned, or whereby their 
property is distrained, seized or attached. To argue from the literal language 
of the statute that only those acts specifically enumerated are interdicted, 
is to disregard the gloss of judicial interpretation which long ago has been 


placed on the statute. 


5/ In the Italian case of Comina v. Kite, Anmal Digest, 1919-22, case 202, 
immunity was denied an American diplomatic officer in an action to 
compel him to release an apartment which he had rented. For the con- 
trary view of the Department of State, see 4 Hackworth, International 
Lew 548-49 (1942); and for the protest against this decision, made by 
the French Ambassador as the then Dean of the Diplomatic Corps at 
Rome, see 26 Am. J. Int'l L. Supp. 105 (1932). In De Meeus v. Forzano, 
32 Riviste di Diritto Internazionale 93, Anmal Digest, 1939-40, case 
164, the Italian Court of Cassetion in 1940 overruled its prior posi- 
tion and held that diplomatic immunity extended to the private acts 
of diplomatic officers. 


In In re Baiz, 135 U.S- 403, 420 (1890), which dealt with the immni- 
ties of consular officers, the Supreme Court traced the Neato of this 
statute and held that it was simply declaratory of the Lew of Nations which 
"the act did not intend to alter and could not alter." Subsoquant decisions 
in this as well as in other jurisdictions are uniformly to the seme effect. 

This Court had occasion to apply the statute in a suit for separate 


maintenance brought by the wife of a domestic servant of a foreign embas- 


sador against her husband. Carrera v. Carrera 8h App. D.C. 333, 174% F- 2a 


496 (1949). ‘In affirming the dismissal below, this Court stated: 


It is further suggested by the appellant that this action 
is not within the purview of § 252 since it is not one in which 
the defendant's goods or chattels were distrained, seized or 
attached. The rule of immunity is not confined to those actions 
which have as a direct objective the distraint, seizure or 
attachment of goods or chattels. ‘It has long been a settled 
rule of law that foreign diplomatic representatives are exempt 
from all local processes in the country to which they are 
accredited. 1 Kent's Commentaries 15, 38. The same immnity 
is not only given to an ambassador himself, but to his sub- 
ordinates, family and servants as well." 


Similarly, an accredited minister of the Republic of France to the 
Republic of Bolivie, while en route from France to his post in Bolivia, was 
held to be immune from service of civil process in the United States through 
which he was passing on his way to his post. Bergman v- De Steyes, Tl F- 
Supp- 334 (S-D-N-Y. 1946). Recognizing that 22 U.5.C. 252 aia not by its 
terms cover the case, the court exemined the scope of diplomatic immmity 
under public international lew before reaching its conclusion. The court 


stated (71 F- Supp-».et 335): 
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So far as has been discovered, all the reported cases, 
both in this country and in England, recognize that both 
these acts are merely declaratory of the Lew of Nations. 

But it is plein that they do not attempt to cover the entire 
field of diplomatic immunities and privileges under the Law 
of Nations. 

The inquiry must, therefore, be directed to an exemi- 
nation of what immunities and privileges are accorded to 
aiplomats under the Law of Nations and under what conditions 
and circumstances. 

Whether one adopts this Court's approach in Carrera, supra, (that the 
federal statute incorporates by reference all of the immmities under inter- 
national law), or whether one views the statute as being limited by its 
specific language as the court did in Bergman, supra, (and that for the full 
scope of immunities we look directly to international lew), the result is the 

¢ 
same: under public international lew a court may not serve process directly 
upon @ recognized diplomat. “ 

k. Again in this Court (Br. & 13), as it did in the District Court 


(J-A. 44-45), appellant relies on Nenkivel v- Omsk All-Russian Goverment, 203 


App. Div- 740, 197 N-Y-S. 467 (1924), for the proposition that personal ser- 
’ 


vice on a diplamatic agent is proper if he is served as agent for another, and 
not in his capacity as @ diplomat. The Appellate Division, it is true, stated 
at one point (197 N-Y-S., at 472): 
The fact that the pezson served with the summons and 
compleint, as agent for the defendant, happened to be also 
an attache of the Russian Embassy, is of no importance. No 
action was brought against him personally. 


Since the case is being cited as persuasive precedent, it deserves some scrutiny. 


Nenkivel was an action in the courts of New York for the value of certain 
vehicles which had been requisitioned in Siberia in 1918 by a counter-revolu- 
tionary regime. That regime — the so-called "Omsk A11-Russien Government" — 
failed in its political designs, and by the time the Nenkivel suit was insti- 
tuted it had completely Gisintegrated and its leader, Admiral Kolchak, had 
been executed. Nankivel caused service of summons to be made on one Sarge 
venet,—/ the Financial Attache of the "Provisional Goverment of Russia" 

(the Kerensky Government) which was at that time the only Russian Goverment 
recognized by the United States. | 

Since neither Ughet nor the Kerensky Goverment eppeared, a default 
judgment was rendered by the trial court against the Omsk All-Russian Govern- 
ment, and the judgment creditor sought to obtain forcible execution from a 
bank account standing in the neme of the Kerensky Goverment, and over which 
Ughet appears to have had power of disposition. The appeal to the Appellate 
Division was prosecuted by the bank which resisted the execution of the de- 
fault judgnent, and which urged, inter alia, that a non-recognized govern- 
ment was not suable in our courts and that, in any event, pervice on a@ aiplo- 
matic agent of a recognized foreign power was ineffective in a suit ageinust 


an unrecognized revolutionary regime. The Appellate Division dismissed these 


contentions principally on the grounds that a third party -- the bank — hed 


6/ As to Ughet's status, see 1 Hackvorth, International Lew 379 (1940). 
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no standing collaterally to attack ‘the default judgment. In the course of its 
opinion we find the court's ipse dixit quoted above, without any reasoning in 
support of it or @ single citation pf authority. 

On further appeal, the Court of Appeals unanimously reversed, 237 N.Y. 
150, 142 N-E. 569 (1923), holding that no valid judgment could be obtained 
ageinst the Omsk All-Russian Goverrment, whether such regime was alive or dead 
at the time the judgment was CESS As long as the regime maintained an 
independent existence it was immune from suit in our courts for govermmental 
acts performed in the territory under ‘its control. And if it was extinguished 
by conquest, it had to be treated as if it had never existed. Under either 
theory, the judgment below was an ebsolute nullity and the Court of Appeals 
found it unnecessary to discuss any of the other points (among them the 


question of service on e diplomatic attache of a recognized government). 


This then is the background and the fate of the decision of the court of 


second instance in New York upon which the appellant relies. In our opinion 
he could not have found a thinner reed to lean upon. 

The case of Carbone v- Carbone, 123 Misc. 656, 206 N.Y.S. 40 (Sup. Ct. 
192h) which appellant also cites (Br. 8, 13) is of equally questionable author- 
ity- There, a diplomatic attache gf Panama attached to its legation in Italy 
was served with process in an action for divorce, while passing through New 
York. The Supreme Court of New York vacated an order of arrest against the 
diplomat, but refused to vacate the service of summons on the grounds that a 


diplomatic attache’ accredited to another foreign power is not exempt from civil 


process. 

That holding is not only in square conflict with other ‘New York preced- 
ents — see Holbrook, Nelson & Co. v- Henderson, 6 N.Y. Super. Ct. 618, 4 
Sanaf. 619 (1839), and Wilson v- Blanco, 56 N.Y. Super. Ct. 562, } N.Y.S. 


71s (1889) — but has been rejected as euthoritative by the federal courts 


in New York (see Bergman v- De Sieyes, supra, 71 F. Supp-, at 341). 


B. The Inviolability of Diplomatic Premises 
Another well-established aspect of the law of diplomatic privileges and 


immunities is the inviolability of the premises of a diplomatic mission and 

of the private residences of diplomatic representatives. ‘Though there is 

academic disagreement as to the theoretical basis of this femeanty sl there 

is unanimity as to its existence as a matter of customary international law. 
Again, as best evidence of the custom of the community: of nations, we 

refer to the recent Vienna Convention on Diplomatic SOROS end Immunities. 

Art. 22, (infra, p- 24) is clear and to the point: "The premises of the mis- 

sion shall be inviolable. ‘The agents of the receiving state may not enter 

them * * *." The International Law Commission's commentary is even more il- 


lumineting 8/ 


Y/ Under one view, the inviolebility of the premises of a mission is derived 
from the personal inviolebility of its chief; see 26 Am. J. Int'l L. 
Supp. 55 (1932). Under another view, the inviolebility of the mission 
premises is not the consequence of the inviolebility of the head of the 
mission, but is an attribute of the sending State by reason of the fact 
that the premises are used as headquarters of the mission; see 53 Am. J- 
Int'l L. 268 (1959). 

8/ Camentary on preliminary Draft Article 20, which became Art. 22 in the 
final Convention. 53 Am. J. Int'l L. 267-68 (1959). 


=a15) = 


Vw ee . + + oe 


+ fe am tee see we 


(1) This article * * * deals firstly with the inviola- 
pility of the premises of the mission. 


(2) ‘The expression ‘premises of the mission’ includes 
the buildings or parts of buildings used for the purposes of 
the mission, whether they are owned by the sending state or 
by a third party acting for its account, or are leased or 
rented. The premises comprise, if they consist of a building, 
the surrounding lend and other appurtenances, including the 
garden and car park. 


(3) From the point of view of the receiving state, this 
inviolability has two aspects. In the first place, the re- 
ceiving state is obliged to prevent its agents from entering 
the premises for any official purpose whatsoever (paragraph 1). 
Secondly, it is under a special duty to take ell appropriate 
steps to protect the p ses from any invasion or damage, and 
to prevent any disturbance of the peace of the mission or in- 
paiment of its dignity (paragreph 2). The receiving state 
must, in order to fulfil this obligation, take special measures 
— over and above those it takes to discharge its general duty 
of ensuring order. I 


(4) The inviolebility of the mission premises is not the 
consequence of the inviolebility of the head of the mission, 
but is an attribute of the sending state by reason of the fact 
that the premises are used as the headquarters of the mission. 


(5) A special application of this princtple is the rule 
that no writ may be served within the premises of the mission, 
and thet no summons to agpear before a court may be served in 
the premises by & process server. Even if process servers do 
not enter the premises but carry out their duty at the door, 
such an act would constitute an infringement of the respect 
a@ue to the mission. ‘The service of such documents should be 
effected in some other way. In some countries, the persons 
concerned may apply to the Ministry for Foreign Affairs of the 
receiving state. There is nothing to prevent service through 
the post if it can be effected in that way. 


To the same effect is also Art. 3 of the 1932 Harvard Draft Convention 
(infre, p- 27), and Art. 16 of the Hevana Convention (infra, p- 30). ‘The 


views expressed by the draftsmen of the Harvard Draft Convention — all inter- 


national law scholars of the highest repute — are especially apposite to the 
question presented in the instant case (32 Am. J. Int'l L. Supp- 52): 


The receiving state owes a specific duty to the sending 
state to prevent its agent or the agents of any of its 
political subdivisions from entering upon the premises of a 
mission or upon the premises of members of a mission without 
the consent of the sending state as given by the chief of 
mission. That the government of the receiving state is bound 
to know what are the premises occupied by the mission or by 
the members of a mission is obvious. 


Appellant, however, maintains (Br. 13) that it is "commonplace for local 
writs, in suits against foreign govermments * * *, to be served upon diplo- 
matic agents" (emphasis in original). The emphasized portion of appellant's 
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language needs amplification. 
The United States Department of Justice in its foreign litigation activi- 


ties has yet to experience a single instance abroad where a local process 


server attempted to serve a writ or other legal document on an American diplo- 
matic representative personally. Process in suits against: the Goverment 


abroad is served fran time to time on our diplomatic missions, but this is 


< 


always effected through diplomatic channels, never through the instrumental- 
ity of a process server. : 

Appellant places mistaken reliance upon the State Department Instruction 
c.a. 109222/ (Br. 14-15). That Instruction was designed to insure timely 


notice to the Department of Justice of suits against the United States, and 
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particularly its subordinate agencies and instrumentalities abroad. These 
instructions were deemed necessary, since suits were being commenced from 


time to time against individual Executive Departments or military units of our 


ee 
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9/ 56 Am. J.. Int'l L. 532-33 (1962) 
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Forces, and notices of the commencement of such actions were being mailed 
to the named defendants directly, or to American diplomatic or consular 
offices. The State Department requested American diplomatic posts to seek 
agreement with their respective receiving States "that all notices be served 
upon the United States Embassy through the Foreign Office" (emphasis added) o/ 
There is not the slightest suggestion — as the appellant would have us believe 
— that the Department of State intended to sanction service in or on & 
diplomatic mission by @ local process server / 

It. The Executive's Policy Concerning 


| Diplematic Requests for Recognition 
of Sovereign Immunity has no 


Bearing upon the Issue here 
A. Portions of appellant's argument, both in this Court (Br. 9-11) and 
in the court below (J.-A. 36-37), deal with the 1952 policy announcement by 
the Department of State concerning diplomatic requests from foreign govern- 
ments for recognition and allowance of sovereign immunity. The error which 
the appellant persists in committing is to confuse diplomatic immnity — the 


only subject involved in this case — with sovereign immnity. The latter is 


10 re 

iy ae. inviolability of diplomatic premises in the United States also finds 
recognition in! the Joint Resolution of Congress prohibiting the picket- 
ing of Diplomatic and Consular premises in the District of Columbia. Pub. 
Res. No- 79, 75 Cong. 3d Session, 52 Stat. 30, 22 U.S.C. 255a, 255b, 22 
D.C. Code 1115-6. ‘The constitationality of the Resolution was upheld by 
this Court in Frend v. United States, 69 App. D.C. 281, 100 F. 2d 691 
(1938), cert. denied, 306 U.S. 640 (1939). 


separate and distinct from diplomatic immunity, and involves legal and policy 
questions not here material for the consideration of the Limited issue of 
personal service of process upon diplomats. | 

The policy considerations outlined in the so-called "Tate-Letter" (J-A- 
52-56) apply only to situations where @ court hes already acquired jurisdiction 
over a foreign sovereign under the rules of the forum and where the question 
is whether continued retention of jurisdiction by the court aia frustrate 
the foreign policy of the United States or interfere with the conduct of for- 
eign relations by the Executive arm of the Government. It is implicit in the 
State Department's policy declaration that where no suggestion of immunity is 
presented by the Executive, a court's retention of jurisdiction will not in- 
terfere with the Executive's conduct of foreign relations. The Executive's 
silence, however, is not to be taken as & declaration that the court has 
jurisdiction. Even absent & suggestion of immunity presented by the Executive, 
it is incumbent upon the court to exemine whether the case presents a justi- 
clable controversy, whether a foreign sovereign is properly before the court, 


and whether the controversy is such as to be cognizable ina municipal forum 


under local lew. See Loomis v. Rogers, 103 App. D.C. 84, 254 F. 24 941 (1958), 


cert. denied, 359 U.S. 928 (1959) (Italien Government funds not subject to 
attachment, despite absence of Executive's suggestion of immunity - ) 

There is no occasion in the posture of this case to inquire whether, if 
jurisdiction could be acquired over the Republic of Tunisie, a United States 
court could adjudicate the controversy between the appellant and the Republic 


with binding effect. The present case presents solely the question whether the 
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court below could acquire jurisdiction over the Republic of Tunisie by order- 
ing service of summons on the Tunisian Ambassador. 

The Tate-Letter did not purport to emasculate, and could not emasculate, 
diplomatic privileges and immmities. ‘The Tate-Letter did not purport to 
change, and could not change, the law,of the United States as to how personal 
jurisdiction can be obtained over a nonresident foreign sovereign entity, 
nor did the Letter in any way attempt to change the requirements of the Federal 
Rules of Civil Procedure regarding service. Finally, the Tate-Letter did not 
declare that a foreign Ambassador shall be regarded as the "resident agent" 
of a foreign goverment for purposes of receiving service of process in person- 
al suits against such foreign peer men 


B. Appellant's plea (Br. 11) <hat this Court should, in the interest of 


reciprocity, permit personal suits to be brought against foreign sovereigns 
because the United States Government, is being subjected to such suits abroad 
is founded on a misconception of the theory of personal actions in civil lew 
countries. Whereas! in Anglo-American countries personal service is a juris- 
dictional fact, civil law systems are virtually unanimous in rejecting the 
principle that jurisdiction should ve based on a procedural step, such as ser- 
vice of a summons. See Schlesinger, Comparative Law 213 (1959): 


¢ 


12/ The function of diplomatic envoys has been universally recognized to 
be “negotiations, observation, and protection.” 1 Oppenheim, Inter- 
—— Law 703 (Lauterpacht ed., 7th ed-, 1953). "He [the ” ambas- 

ador] is the mouthpiece of the head of his home State and its Foreign 
Sai. as regards communications to be made to the State to which 
he is accredited. He likewise receives communications from the wna 
and reports them to his home State.” Id. és 


It {in rsonam jurisdiction] is based on 4 relationshi 
(contact) meh connects the parties or their acts wi e 
forum. ‘The most important of these relationships are the 
domicile and the nationality of the defendant. In tort cases, 
the courts of the place where the tort was comitted may have 
concurrent jurisdiction. In contract cases, & jurisdiction- 
creating relationship may exist if the contract was made, or 
is to be performed, at the forum, or if the parties have con- 
ferred jurisdiction on the court by way of an express agreement 
to that effect. 


It is for these reasons that in Europe and in Letin America the mailing of a 
complaint frequently satisfies the local forum's requirement of notice in a 
personal action, and that a plaintiff there can sue & foreign goverment in 


personan without encountering the dilemma which the appellant here faces. 


Appellant, however, can derive little comfort from civil lew theories of 


jurisdiction in an American forum. 

C. The appellant overstates or grossly nmisinterprets the import of the 
court's holding below vhen it complains (Br. 7) that "the district court has 
determined thet a foreign sovereign cannot be sued without its consent in the 
courts of this country under any circumstances." The court below decided 
that the appellant could not sue a foreign sovereign in a personal action 
since it was impossible for the appellant to make service as required by the 
Federal Rules of Civil Procedure, and that the court would not order the 
appellee to perform an act which would violate international lew. In so hold- 
ing, the court relied on United States ex rel. Cardashian v Snyder, 59 App. 
D.C. 387, 44 F. 24 895 (1930), cert. denied, 253 U.S. 827 (1931), and 
Matthews v. Walton Rice Mills, 85 App. D.C. 197, 176 F. 2a 69 (1949). 


Cardashian involved — as here — an appeal ora an order denying & 
petition for a writ of mandamus against the U.S. Marshal to serve the Ambas- 
sador of Turkey in @ personal action, against the Republic of Turkey. In 
Matthews, the district court had oréered the Marshal to serve the Kingdom 
of Saudi Arabia in a personal action against that government. This Court 
summarily reversed on the authority of Cardashian. 

In neither case did this Court explicitly discuss the issue of service 
of process on diplomats; rather, the Court rested its decision on the rule 
that a foreign govermment could not be sued personally without its consent. 
This, of course, is still the law today, since the impossibility of effec- 
tive noraEee. service on a foreign sovereign renders any proceedings against 
a foreign government illusory. The appellant's compleint that the court 


below aia not adequately spell out its rationale, or, alternately, that it 


predicated its decision on a wrong basis, is without substance. 


CONCLUSION 


The court below properly dismissed the appellant's petition for a writ 
in the nature of mandamus, since the appellee could not — without viola- 
ting well-recognized principles of public international Lew — serve process 
upon a duly accredited Ambassador. ‘The order denying the writ should, there- 


fore, be affirmed. 


Respectfully submitted, 


JOHN W. DOUGLAS, 
Assistant Attorney General, 


DAVID C. ACHESON, 
United States Atto 


MORTON HOLLANDER, 


February, 1964. 


APPENDIX A 


VIENNA CONVENTION ON DIPLOMATIC RELATIONS 


SIGNED AT VIENNA, APRIL 18, 1961 


[55 Am. J. Int'l L. 1064 et seq. (1961)] 


} 


The States Parties to the present Convention, 


Ree that peoples of all nations from ancient times have 
recognized the ‘tus of diplomatic agents, 


Heving in mind the purposes and principles of the Charter of the 
United Nations concerning the sovereign equality of States, the maintenance 
of international peace and security, and the promotion of friendly relations 
among nations, 


Believing that an ‘international convention on diplomatic inter- 
course, privileges and immunities would contribute to the development of 
friendly relations among nations, irrespective of their differing constitu- 
tional and social systems, 


Realizing that the purpose of such privileges and immmities is not 
to benefit individuals but to ensure the efficient performance of the functions 
of diplomatic missions as representing States, 

Affirming that the rules of customary international law should con- 
time to govern questions not expressly regulated by the provisions of the 
present Convention, 


Have agreed as follows: 


* 


Article 22 


1. The premises of the mission shall be inviolable. The agents of 
the receiving State may not enter taem, except with the consent of the head of 
the mission. 


State is under a special duty to take all eappro- 


premises of the mission against: any intrusion or 
ance of the peace of the mission or impair- 


2. The receiving 


priate steps to protect the 
damage and to prevent any disturb: 


ment of its dignity. 

3. The premises of the mission, their furnishings and other prop- 
erty thereon and the means of transport of the mission shall be immune from 
search, requisition, attachment or execution. 


* * * 
| 


Article 29 


The person of a diplomatic agent shall be inviolable. He shall 
not be liable to any form of arrest or detention. The receiving State shall 
treat him with due respect and shell take all appropriate steps to prevent 
any attack on his person, freedom or dignity. 


Article 30 


dence of a diplomatic agent shall enjoy the 


1. ‘the private resi 
premises of the mission- 


game inviolability and protection as the 


2. His papers, correspondence and, except as provided in paragreph 
3 of Article 31, his property, shall likewise enjoy inviolability- 


Article 31 


1. A diplomatic agent shall enjoy immunity from the criminal 


jurisdiction of the receiving State. He shall also enjoy immnity from its 

civil and administrative jurisdiction, except in the case of: 

(a) a real action relating to private immovable property situated in the 
territory of the receiving State, unless he holds it on behalf of the 
sending State for the purposes of the mission; 


(b) en action relating to succession in which the diplomatic agent is in- 
volved as executor, administrator, heir or legatee as a private person 
and not on behalf of the sending State; : 
nal or comercial activity exer- 


(c) an action relating to any professio: 
cised by the diplomatic agent in the receiving State! outside his offi- 


cial functions. 
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2. A diplomatic. agent is not obliged to give evidence as 4 


witness. 


3. No measures of execution may be teken in respect of a aiplo- 
matic agent except in the cases coming under subparagraphs (a), (b) and 
(c) of paragraph 1 of this Article, and provided that the measures concerned 


can be taken without infringing the inviolebility of his person.or of his 
residence. : 


4. The immunity of a diplomatic agent from the jurisdiction of 
the receiving State does not exempt him from the jurisdiction of the send~- 
ing State. 


Article 32 


1. -The immunity from jurisdiction of diplomatic agents and of 
persons enjoying immunity under Article 37 may be waived by the sending State. 


2. Waiver mst always be express. 


3. The initiation of proceedings by a diplomatic agent or by 4 
person enjoying immmity from jurisdiction under Article 37 shall preclude 
him from invoking immunity from jurisdiction in respect of any counter-claim 
directly connected with the principal clain. 


" h.’ Waiver of immnity from jurisdiction in respect of civil or 
administrative proceedings shall not be held to imply waiver of immmity in 
respect of the execution of the judgment, for which a separate waiver shell 
be necessary - 


APPENDIX B 


RESEARCH IN INTERNATIONAL LAW 
HARVARD LAW SCHOOL | 
DRAFT CONVENTION ON DIPLOMATIC PRIVILEGES AND TMMUNTTTES 
[26 Am. J. Int'l L. Supp. 19 et sea- (1932)] 


SECTION II. PREMISES AND ARCHIVES 


* * * * * 


ARTICLE 3 - PROTECTION OF PREMISES — 


prevent its agents or the agents of any of 
premises occupied or used by & 


mission, without the consent of the 


chief of the 
has been previously given 


2. A receiving state shall protect the p: 
a mission, or occupied by & menber of a mission, 
other act tending to disturb the peace or dignity ) 
member of a mission; provided that notification of such occupation or use 


has been previously given to the receiving state. 


* * *& * * 
SEOTION V. PERSONAL PRIVILEGES AND IMMUNITIES 
ARTICLE 16 - BEGINNING OF IMMUNITIES 


A receiving state shall accord to 4 member of amission, to & 
member of his family, and to & member of the administrative personnel the 
privileges and immunities respectively provided for in this convention, 
as from the time of such person's entry upon the territory of the receiv- 
ing state, or, if the person is already within the territory of the receiv- 
ing state, as from the time of his becoming such 4& member. 
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ARTICLE 17 - PERSONAL PROTECTION AND SECURITY 
A receiving state shall drotect a member of a mission and the 
members of his family from any interference with their security, peace, 
or dignity. 
ARTICLE 18 - NON-LIABILITY FOR OFFICIAL ACTS 
A receiving state shall not impose liability on @ person for an 
act done by him in the performance of his functions as a member of a 
mission or as a member of the administrative personnel. 


ARTICLE 19 - EXEMPTION FROM JURISDICTION 


A receiving state shall not exercise judicial or administrative 
jurisdiction over a member of a mission or over & member of his family. 


* * * * 


APPENDIX Cc 


CONVENTION ON DIPLOMATIC OFFICERS, ADOPTED AT HAVANA 
FEBRUARY 20, 1928 


AAA ake 6 AS tl A baggy dey we ngs, 


[26 Am. J. Int'l] L. Supp. 175 et seq- (1932)] 


The Govermments of the Republics represented at: the Sixth Inter- 
national Conference of American States, held in the city of Habana, Republic 
of Cuba, the year 1928, being aware that one of the most 4mportant matters 
in the field of international relations is that pertaining to the rights and 
duties of diplanatic officers, which should be regulated in accordance with 
the conditions of econamic, political and international life of nations; 


tee aw ee 


Realizing the desirability that such regulation be effected pur- 
suant to the new trends on the matter; 


Recognizing that diplomatic officers do not in any case represent 

the person of the chief of State but only their Goverments and that they 
cognized Goverment, and acknowledging the fact 

that diplomatic officers represent their respective States and should not 
claim immunities which are not essential tothe discharge of their official 
duties, and acknowledging also that it would seem desirable that either the 
officer himself or the State represented by him renounce aiplomatic im- 
munity whenever touching upon a civil action entirely alien to the fulfill- 
ment of his mission; 


There being no possibility, nevertheless, at the present moment, 
of agreeing to general stipulations which although formating a well-defined 
trend in international relations sometimes conflict with the established 
practices of various States in © contrary sense; 


Therefore and until a more complete regulation of the rights and 
duties of diplomatic officers can be formated; 


Have decided to conclude a Convention incorporating the principles 
generally accepted by ell nations, amd have designated the following Pleni- 
potentiaries: (Here follows the list of Plenipotentiaries) 


Who, after having deposited their full powers, found to be in good 
and due form, have agreed on the following provisions: — 


* * * * * 


ee te es ee ee ee a ee ne ee 


SECTION IV. - IMMUNITIES AND PREROGATIVES OF DIPLOMATIC OFFICERS 
Article 14. Diplomatic officers shall be inviolate as to their persons, 
their residence, private or official, and their property. This inviolabil- 
ity covers: 
a) All classes of diplomatic officers; 
b) ‘The entire official personnel of the diplomatic mission; 


c) The members of the respective families living under the same roof; 


a) ‘The papers, archives and correspondence of the mission. 


Article 15. State should extend to diplomatic officers every facility 
for the exercise of their functions and especially to the end that they may 
freely commnicate with their gavermnents. 


Article 16. No judicial or eaministrative functionary or official of 
the State to which the diplomatic officer is accredited may enter the domicile 
of the latter, or of the mission, without his consent. 


Article 17. Diplomatic officers are obliged to deliver to the competent 
local suthority that requests it any person accused or condemned for ordinary 
crimes, who may have taken refuge in the mission. 


Article 18. Diplomatic officers shall be exempt in the State to which 
they are accredited: 


1. From all personal taxes, either national or local; 


2. From all land texes on the building of the mission, when it be- 
longs to the respective goverment; 


3. From customs duties on articles intended for the official use of 
the mission, or for tae personal use of the diplomatic officer 
or of his femily- 


Article 19. Diplomatic officers are exempt from all civil or criminal 
jurisdiction of the State to which they are accredited; they may not, except 
in the case when duly authorized by their goverment, waive immunity, be 
prosecuted or tried unless it be by the courts of their own country. 


* * * 
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REPLY BRIEF FOR APPELLANT 


THE CASE IN PERSPECTIVE 


In the context of the present case, a court’s legal power 
to adjudicate—judicial jurisdiction—must be considered 
at three separate levels. This would be true whether the 
controversy arose under a civil law or a common law 
system. 


First, international or inter-state jurisdiction must exist, 
ie., the State must have legal power to prescribe and en- 
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force rules of law. It is at this level that the public 
international law doctrine or foreign sovereign immunity 
is relevant. It is in a sense misleading to talk about the 
absolute doctrine versus the restrictive doctrine, because 
the latter is merely an implied-in-law consent by the for- 
eign sovereign to the jurisdiction of the territorial sover- 
eign. In other words, the general principle of absolute 
immunity is qualified by the restrictive doctrine which 
leaves to the territorial sovereign the decision whether to 
empower its courts to exercise jurisdiction over a foreign 
sovereign’s commercial acts. From the judicial point of 
view, the ‘‘Tate Letter’ (JA. 52-56) is in effect an an- 
nouncement that the Department of State considers that 
American courts ought to act upon the international juris- 
diction given them by the foreign sovereign’s implied-in-law 
consent in commercial cases. 


Assuming the State has jurisdiction, the question 
whether a court actually acquires legal power to adjudi- 


cate in a given case depends upon the second and third 
levels of inquiry, ie. the so-called ‘‘local’’ jurisdiction 
of the court itself. 


The second level is the ‘‘competence’’ of the court, i.e., 
whether the court is empowered under its own law to 
adjudicate upon the subject matter of the particular case. 


The third level is adequate notice to the respondent. It 
matters not whether such service be regarded as a juris- 
dictional fact under common law or merely notice to the 
respondent under civil law, because lack of such service is 
fatal to any court’s legal power to adjudicate, under both 
civil law and common law. It is at this level that the 
present controversy arises. The issue is not whether, as 
stated by appellee, the court below could acquire jurisdic- 
tion over Tunisia by ordering service on its agent—the 
Ambassador (Appellee’s Brief, pp. 19-20). The only legal 
issue between appellant and appellee is whether such serv- 
ice emanating from a municipal forum should be ordered, 
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or whether it is ipso facto a violation of international law 
or statute, regarding diplomatic immunity, as distinguished 
from foreign sovereign immunity. 


THE RELIEF SOUGHT 


In representing the marshal herein, the Department of 
Justice overstates or grossly misinterprets what appel- 
lant actually seeks to accomplish, 


For example, in utter disregard of appellant’s declared 
position, appellee would have the Court believe that it is 
seeking to compel a process server to intrude upon Tu- 
nisia’s diplomatic premises. Thus, appellee has gone to 
great lengths in arguing that the premises of a diplomatic 
mission are inviolable (Appellee’s Brief, pp. 15-18). This 
case does not involve a dispute over the inviolability of 
Tunisia’s mission premises, and appellant has consistently 
made this clear (JA. 48-50) (Appellant’s Brief, p. 6). 


Deserving of special attention is the unjustified slant 
of appellee’s brief which mistakenly proceeds upon the 
premise that appellant must seek to effect service ‘through 
the instrumentality of a process server’? or not at all, 
although appellee admits that process in suits against the 
United States abroad is “always effected through diplo- 
matic channels’’, (Appellee’s Brief, p. 17). Never once 
is it acknowledged that appellant has alternatively re- 
quested service upon the Republic “through diplomatic 
channels’? (Appellant’s Brief, p. 15), a request which was 
also made to the court below (JA. 51). 


In this proceeding, appellant’s sole objective is to obtain 
service upon the Republic of Tunisia. Under the broad 
prayer of the complaint (JA. 4), the court below was free 
to fashion the precise manner in which this could be done. 
The fact that appellant is seeking to do so through diplo- 
matic channels and the conduit of a local diplomatic agent 
could not possibly do violence to a diplomat’s immunities 
under international law. 
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THE CARDASHIAN AND MATTHEWS CASES! 
Appellee admits (Appellee’s Brief, p. 22) that, 


‘In neither case [Cardashian or Matthews] did this 
Court explicitly discuss the issue of service of process 
on diplomats; rather the Court rested its decision on 
the rule that a foreign government could not be sued 
personally without its consent’’. 


Appellee erroneously hypothesizes, however, that the court 
below reached a similar result because ‘‘it was impossible 
... to make service as required by the Federal Rules of 
Civil Procedure,? and that the Court would not order the 
appellee to perform an act which would violate interna- 
tional law’. (Appellee’s Brief, p. 21). 

This reasoning begs the question. As stated in appel- 
lant’s opening brief (pp. 7-9), the district court summarily 
disposed of the action below upon the authority of the 
Cardashian and Matthews cases (JA. 57), and for no other 
reason. 

The only question decided in the Cardashian case was 
(p. 896), 


‘‘xzhether an action at law [could] be maintained in 
the courts of the United States by a citizen against 
a foreign government”’. 


In meeting this question, the Cardashian Court merely 
held (p. 896), 


‘Tt is settled law that a sovereignty may not be sued 
without its consent’’. 


1 United States ex rel. Cardashian v. Snyder, 59 App. D.C. 387, 44 F. 2d 
895 (1930); Matthews v. Walton Rice Mills, 85 App. D.C. 197, 176 F. 2d 69 
(1949). ° 


2The Federal Rules do not apply to suits in admiralty (See: Rule 81). 
In the pending admiralty proceeding against the Republic, the Supreme 
Court’s Admiralty Rules are applicable, and the courts have applied them 
with equitable liberality. Texas Gulf Sulphur Co. v. Blue Stack Towing 
Co., 313. F. 2d 359 (Sth Cir. 1963); Suspine v. C.T.C., 37 F. Supp. 263 
(S.D.N.Y. 1940); Cal. Cas. Indem. Exchange v. U.S., 74 F. Supp. 408 (S.D. 
Cal. 1947); Miller v. The Sultana, 79 F. Supp. 877 (W.D.N.Y. 1948). 
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Since the cases cited in support of the latter rule all 
deal with the matter of sovereignty, it is apparent that the 
Cardashian Court by-passed the preliminary question of 
service (i.e., ‘“‘local’’ jurisdiction) and telescoped through 
to the ultimate international jurisdictional question, viz. 
whether Turkey was entitled to sovereign immunity under 
international law. Following this rule, the Court in Mat- 
thews merely affirmed, per curiam. 


THE RESTRICTIVE DOCTRINE OF SOVEREIGN 
IMMUNITY 


Appellee charges (Appellee’s Brief, pp. 18, 19) appel- 
lant with the error of confusing diplomatic immunity— 
which it properly acknowledges as ‘‘the only subject in- 
volved in the case’’—with sovereign immunity. Appellee 
thus argues that the policy considerations underlying the 
restrictive doctrine ‘‘apply only to situations where a 
court has already acquired [local] jurisdiction’’, and that 
the Tate Letter (JA. 52-56) did not change the require- 
ments of the forum regarding service. Obviously, the Tate 
Letter did not deal with the matter of service. 


However, it is evident from the Tate Letter that the 
Department of State, as spokesman for the Executive in the 
conduct of the nation’s foreign affairs, now follows a prac- 
tice which is designed to encourage the courts to determine 
the rights of persons doing business with foreign govern- 
ments in the case of jure gestionis claims. Thus, there 
can be no doubt that the restrictive doctrine, as proclaimed 
in the Tate Letter, introduces new policy considerations 
in respect to suits against sovereigns, and departs from 
those considerations which were followed when the Car- 
dashian and Matthews cases were decided. 


The relevancy of the policy considerations underlying 
the restrictive doctrine to this proceeding are therefore 
apparent—the concept of sovereignty having materially 
changed since the Cardashian Court sat over three decades 
ago. There is thus a compelling practical reason for this 
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Court to meet the issue of service so that appellant, and 
others similarly situated, will know whether the restrictive 
doctrine is capable of practicable implementation under 
local rules in the courts of the United States. 


SERVICE OF PROCESS ON A FOREIGN SOVEREIGN 
A. International law 


Appellee presents an impressive array of respected au- 
thorities concerning diplomatic immunity (Appellee’s 
Brief, pp. 1-18), none of which in any way rebuts appel- 
lant’s contentions in this case. 


Appellant’s request here would violate neither the per- 
son of the Tunisian Ambassador, nor his mission’s prem- 
ises, nor would it involve any exercise of judicial or ad- 
ministrative jurisdiction over him, since it only seeks to 
deliver notice of this action, through him, to the country 
he represents. 


Appellee ignores the fact that appellant has requested 


service through either judicial or diplomatic channels, and 
misses the issue presented by relying solely upon authori- 
ties that deal with situations where an ambassador him- 
self, or his domestic, has been sued and served with a local 
writ jast as any other party defendant. Appellant has 
never disputed a diplomat’s immunity from such treat- 
ment. 


The requested service is not directed toward the Tu- 
nisian Ambassador’s own person; it is directed to his gov- 
ernment, through him as a representative of a sovereign 
person, and by receiving this process through diplomatic 
channels he is fulfilling precisely the function for which 
he was sent to this country This process is similar to 


3In footnote 12 of appellee’s brief, quoting approvingly from Oppenheim, 
it is stated: 
‘¢He [the Ambassador] is the mouthpiece of the head of his home State 
and its Foreign Secretary, as regards communications to be made to the 
Stute to which he is accredited. He likewise receives communications from 
th: latter, and reports them to his home State’’. 
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that delivered to the representative of any artificial per- 
son, e.g., the agent of a corporation.* The doctrine of 
diplomatic immunity was intended to aid a diplomat in 
carrying out his mission of acting as a representative of 
his country and it would be absured to warp it, as appellee 
would have this Court do, to prevent him from carrying 
out that mission. 


Appellee circumnavigates the issue expertly, choosing, 
for the most part, sources that have not even reached the 
issue (Appellee’s Brief, pp. 6-12). In fact, only one of 
appellee’s authorities—the commentary on the draft of 
the Vienna Convention—deals with the issue, and that 
commentary supports appellant’s position. As stated in 
appellant’s opening brief (p. 14), the Convention expressly 
contemplates the necessity for effecting service so long as 
it is accomplished beyond the mission premises. The com- 
mentary suggests at least two ways in which this can be 
done—by application to the Ministry for Foreign Affairs 
of the receiving state, or through the post ‘‘if it can be 
effected in that way’’. 


The State Department instruction, C.A. 10922, discussed 
in appellant’s opening brief (pp. 14-15), comports with 
the spirit of the foregoing commentary as to suits against 
the United States abroad, and proposes to waive ‘‘the 
defense of lack of notice’. Though, concerning it, appel- 
lee (Appellee’s Brief, p. 18) states that “‘there is not the 
slightest suggestion .. . that the Department of State in- 
tended to sanction service in or on a diplomatic mission by 
a local process server”’, clearly appellant is not here seeking 
to do so. 


Further authority for the position that international law 
sanctions the delivery of service through diplomatic 
channels is furnished by the practice of foreign courts 


48ee: Transportes Maritimos Do Estado v. Tietjen $ L.D. Co., 260 U.S. 
151, 155 (1922) for a discussion of the nature of the broad authority of a 
minister as opposed to that of a consul. 
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(Appellant’s Brief, pp. 13, 14). Appellee, in one fell 
swoop, attempts to distinguish these cases on the basis 
that the ‘‘local’’ jurisdictional rules of these forums differ 
from the ‘‘local’’ jurisdictional rules of United States 
courts. Fortunately, international law as to diplomatic 
immunity does not differ between civilized countries merely 
because one has a civil law and the other has a common law 
system. These cases, discussed below, are persuasive 
sources of the currently prevailing rule, and show that 
numerous countries have found that international law does 
not prohibit the use of a diplomatic official as a conduit for 
delivery of a writ to notify his government of a suit against 
it under the restrictive doctrine of sovereign immunity. 


Thus, in Smith,> ‘‘The Republic of Peru was, under an 
order of the court, served with the bill through the Peruvian 
Minister in England’’. 


In Nankivel,® it was contended that service upon a sov- 
ereign via its diplomatic agent violated sections 252-253 of 


title 22, U.S. Code, and the law of nations. Brushing these 
contentions aside, the New York Appellate Division held: 


“‘The fact that the person served with the summons 
and complaint, as agent of the defendant, happened to 
be also an attache of the Russian Embassy, is of no 
importance. No action was brought against him per- 
sonally. It is only the person of the attache and his 
goods and chattels that are immune from arrest and 
seizure. Rev. Stat. U.S. §4063 (U.S. Comp. St. 
§ 7611)’’. (Emphasis added). 


——w 


5 Smith vi Wequelin, 8 L.R. Eq. 198, 203 (1869). 


6 Nankivel v. Omsk AU Russian Government, 197 N.Y.S. 467, 203 App. 
Div. 740 (1942), reversed on other grounds, 237 N.Y. 150, 142 N.E. 569. 
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In Carbone,’ where jurisdiction was upheld in a case 
involving service upon a defendant diplomatic agent of 
Panama, it was stated: 


“There is a clear distinction between immunity from 
the service of civil process and immunity from arrest 
or other interference with personal freedom’’. 


In Perrucchetti? an Italian Court upheld local juris- 
diction over the Mexican Ambassador, treating the matter 
as a suit against the Mexican Government as the real 
defendant as a party to private law relations arising from 
the contract in suit. The thrust of the Court’s decision 
was: Diplomatic immunity aims principally at securing for 
diplomatic agents the fullest possible freedom in the exer- 
cise of their functions. Therefore, diplomatic immunity 
implies important juridical consequences which are fully 
recognized by the court. The court, however, must bear in 
mind the reasons for which jurisdictional immunity (both 
diplomatic immunity and sovereign immunity) were created 
and are kept alive. The privilege of jurisdictional im- 
munity granted to the physical persons of a diplomatic 
mission (diplomatic immunity) cannot be extended to them 
beyond the sphere of their activity relating to the fulfill- 
ment of their diplomatic functions. As a rule, the privi- 
lege of jurisdictional immunity granted to foreign states 
considered as foreign juridical persons (sovereign im- 
munity) cannot be claimed by foreign states in favor of 
all their many and various activities in the territory of 
other states. Broadly speaking, the principle of jurisdic- 
tional immunity (whether diplomatic immunity or sover- 
eign immunity) seems inadmissible with regard to eco- 
nomic and juridical relations quite unconnected with and 
foreign to political relations with other governments. The 


7 Carbone Vv. Carbone, 123 Mise. 656, 657, 206 N.Y.S. 40, 41 (Sup. Ct. 1924). 
8 Perrucchetti v. Puig y Cassauro, Court of Rome, 6 June 1928, Foro 


Italiano, 1929, I, pp. 112 ff.; Bivista, 1928, p. 521; Annual Digest of Public 
International Law Cases 1927-28, Case No. 247, 
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care of political relations is the real scope of a diplo- 
matic mission. It seems quite arbitrary to derive a claim 
of jurisdictional immunity in favor of foreign states (sov- 
ereign injmunity) for all their activities in foreign terri- 
tories from the fact that, to a certain extent, there exists 
a privilege of jurisdictional immunity (diplomatic im- 
munity) in favor of their ambassadors. For, if it is true 
that the foreign states having a mission abroad can avail 
themselves of the privilege of immunity from the local 
jurisdiction with regard to matters of international rela- 
tions of public law, it is similarly true that a foreign state 
cannot claim immunity from jurisdiction in another state 
when jucidical relations have been created in the ter- 
ritory ot that state which are in no way connected with 
the above-mentioned international relations in the domain 
of public law. Neither can sovereign immunity be claimed 
on account of the fact that the legal relations in respect of 
which sovereign immunity is claimed have been entered 
into by a person who at that time was exercising functions 
of a diplomatic character. 


In the case of Baima & Bessolino, plaintiffs had directed 
a claim at the Government of Paraguay, with regard to 
which the Argentine Supreme Court said in part (in trans- 
lation) : ‘ 


‘TI an individual is the complainant against a for- 
eign government he ought to apply to the judge of the 
Distfict in order that he may transmit it through the 
channel of the National Executive Power to the repre- 
sentative of the respondent nation. .. .’’( Emphasis 


addgd). 


In the Immunities (Foreign State in Private Contracts) 
Case, a foreign Ambassador concluded in Austria a con- 


9 Baima .» Bessolino v. Paraguay, Supreme Court, Buenos Aires, 1915, 123 
Jallos de la Suprema Corte Nacional (1916) 58, 59. 


10 Immuntties (Foreign State in Private Contracts) Case, Austria, Supreme 
Court in Civil Matters, 5 January, 1920 Annual Digest of Public International 
Law Cases 1919-1922, No. 79. 
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tract concerning the execution of various works in the 
Embassy building. No payments were subsequently made 
in connection with the contract and the plaintiff thereupon 
brought in the local court at Vienna a civil action against 
the state represented by the ambassador. The Court of Ap- 
peal held that Austrian courts had jurisdiction. It pointed 
out that the state which in the territory of another state 
concludes a private law contract cannot complain that its 
sovereignty has been violated if it is asked to comply with 
its obligations in that state. Whoever chooses to partici- 
pate in business intercourse within a state must put up 
with the jurisdiction of courts in state. Without such juris- 
diction, business intercourse would remain without legal 
protection. 


The Supreme Court in Civil Matters upheld the above 
judgment of the Court of Appeal. Summarizing, it said: 
The view that the sovereignty of a state involves for that 
state absolute freedom from responsibility before the 
courts of a foreign state is not accurate. It is true that 


in cases in which the sovereignty of the foreign state is 
involved Austrian courts have no jurisdiction. However, 
if the foreign state appears in Austria as a subject of 
private rights and concludes contracts which have to be 
fulfilled in Austria, then it ‘‘enters the legal system of the 
Austrian State’. It can no longer remain independent of 
it. In such cases, the foreign state is subject to the juris- 
diction of the courts of the state in which the contract has 
been made. The purpose of exterritoriality (i.e. diplo- 
matic immunity) is merely to prevent such local jurisdic- 
tion as may hinder the ambassador in the fulfillment of his 
mission. This is not the case in the present action, which 
is an action against the state represented by its ambassa- 
dor in Vienna. 
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In the State Immunity (No. 1) Case? the German- 
Roumanian Arbitral Tribunal had made an award against 
Roumania in favour of the plaintiffs, who then sought and 
received from the judicial authorities in Zurich an execu- 
tion attachment of the assets belonging to the Roumanian 
State deptsited with the Swiss National Bank. In accord- 
ance with Swiss law, the authorities in Zurich issued a sum- 
mons for payment against the judgment debtor, the Rou- 
manian State. Subsequently, the Swiss judicial authorities 
submitted the decree ordering the attachment, and the 
summons for payment, to the Superior Court of Zurich 
with the .equest to serve them, through the usual diplo- 
matic channels, upon the Roumanian Government. The 
Superior Court of Zurich reviewed the case in its capacity 
of supervisory authority over the offices charged with the 
levy of execution, and issued a decree ordering the attach- 
ment and the summons for payment to be served upon the 
Roumanian Government through diplomatic channels. 


In Henon, notice of the writ against the Admiralty was 
served ox: the Charge d’affaires of the British Embassy in 
Cario through the usual diplomatic channels. The court 
dismissed the action on other grounds. 


In Castiglioni;* a complaint was filed against the Yugo- 
slav Republic. Notice was sent to the Yugoslav Minster 
Plenipoteptiary accredited to Italy. The latter protested 
to the Minister of Foreign Affairs that to submit Yugo- 


> 
11 State Inmumity (No. 1) Case, Superior Court of Zurich (Administrative 
Branch), Seotember 30, 1937, Blatter fur Zuricherische Rechtsprechung, 
XXXVII (1938); p. 319; Annual Digest of International Law Cases, 1914-42 
Case No. 60: also Annual Digest of Public International Law Cases 1935-37, 
No. 99; Bulletin de’Institut Juridique Int. L/O (1939) p. 249, No. 10, 695. 


12 Henon ¥. Egyptian Government and British Admiralty, Civil Tribunal of 
the Mixed Courts, April 2, 1947, Bulletin de legislation et de jurisprudence 
Egyptien, V1. 59 (1946-1947), p. 225; Annual Digest of Public International 
Law Cases i #47, Case No, 28. 


13 Castigli:ni v. Federal People’s Republic of Yugoslavia, Tribunal of Rome, 
28 January 1952, Foro Italiano, 1952, I. p. 796; 49 A.J.I.L. 99 (1955). 
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slavia to the jurisdiction of Italian courts would be con- 
trary to international law. This protest was transmitted 
to the court. It was held that Italian courts have juris- 
diction, and that the notice was effective for the purpose 
of legitimatio ad processum. The Court said the ques- 
tion whether a diplomatic agent is qualified to repre- 
sent his state in private law litigation is somewhat trouble- 
some. While there is no settled doctrine with respect to 
this question, the Court said that an affirmative answer is 
consistent with the functions of a diplomatic agent and the 
special prerogatives which he enjoys. The functions of a 
diplomatic agent are manifold and not clearly circum- 
seribed by international law. There is every reason to ex- 
tend his activities beyond the political field, especially today 
when the activities of states in their private capacity are 
widespread. This conclusion is consistent with the rules 
governing the immunity of diplomatic agents. The state 
to which a diplomatic agent is accredited must not inter- 
fere with the fulfillment of the agent’s functions. For 
this reason immunity from jurisdiction attaches to the 
diplomatic agent as a person but not as an organ of his 
state. Where such agent is summoned in his representa- 
tive capacity, the question of jurisdiction no longer in- 
volves diplomatic immunity but the legal power of a state 
to exercise jurisdiction over another state. The Court 
then stated that no rule of international law forbids such 
jurisdiction with respect to the foreign sovereign’s private 
acts. 


The case of Kyriaki Papaevangelou, was a suit to re- 
cover damages for plaintiff’s personal injuries, in which 
it was alleged that a passenger car belonging to the United 
States, driven by a Greek chauffeur (joined as defendant) 
who was a United States employee, negligently struck and 
injured plaintiff. The United States did not appear and an 


14 Kyriaki Papaevangelou v. United States, Athens (Greece) First Instance 
Court, 1960 [Unreported]. 


> 14 


interlocutory default judgment was entered against it after 
the first hearing. Subsequently, the United States, through 
a local attprney, filed an ‘‘interventon”’ (an action to set 
aside the default judgment and dismiss the plaintiff’s 
action) on the ground, inter alia, of no service or defective 
service. It was held that the default judgment be set aside 
and the suit proceed on the merits, the Court’s decision 
(entered April 25, 1960) reading in part [Translation] : 


‘*As @ result of said intervention the decision against 
which it is filed may be revoked in all its provisions, 
except for the provisions ordering for the payment of 
default fees and costs .... as the trial by default 
was lawfully held, because the defendant foreign gov- 
ernment was lawfully served pursuant to Section 
145.6 of the Code of Civil Procedure, requiring that a 
copy of the suit, with summons, be served on the Dis- 
trict Attorney of the Court of First Instance, who 
should forward same to the Ministry for Foreign Af- 
fairs. Therefore, the allegation of the defendant that 
there was no service or improper service should be 
dismissed’’. (Emphasis added.) 


In the case of Firm Franz Katlein® the Austrian 
courts were presented with the same problem which is 
before this Court, viz., in a dispute where a plaintiff seeks 
to get into court in order to argue that the foreign govern- 
ment proceeded against is not entitled to sovereign im- 
munity, how is the notice of suit, as may be required under 
local law, to be served upon the government? 


In the Katlein case, the Katlein firm, pursuant to a con- 
tract with the United States, had constructed in Vienna a 
number of buildings designed to house American citizens 
(and their families) in the employ of the United States. 
A dispute having arisen under the contract, the plaintiff 


——— 


16 Firm Franz Katlein v. United States of America, Landesgericht for Civil 
Law Matters (Vienna, Austria), November 7, 1960 [Unreported]. 
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instituted this action by mailing a copy of the complaint 
to the Attorney General of the United States, Washington, 
D. C. The United States entered an appearance through 
an Austrian attorney and submitted an answer which at- 
tacked the proceedings on the grounds, inter alia, (1) that 
the service by mail was contrary to law and (2) that the 
United States is entitled to foreign sovereign immunity 
under international law. It was held in part [Translation] : 


‘There are no provisions in the Austrian Code of Civil 
Procedure for the service of process upon foreign 
states. Reference, therefore, must be made to the 
customs governing relations between states. Even 
if one were to assume in the instant case (and decision 
of that question is premature) that the defendant [has 
engaged in an act governed by private law], and that 
therefore it is subject to the jurisdiction of Austrian 
courts . .. Austrian courts are but an arm of the 
Government of the Republic of Austria and must fol- 
low the accepted diplomatic rules in their intercourse 
with foreign states .... The complaint must be served 
upon the foreign state itself, and such procedure is 
not governed by the Code but by the provisions of 
international law which have to be applied locally ... . 
At the time of enactment of the Code of Civil Proce- 
dure there was no reason to refer specifically to the 
rules governing international relations, since the idea 
that foreign states, too, may appear as carriers of 
private law obligations has developed much later... . 
‘We must therefore apply by analogy the rules which 
apply to individuals who enjoy diplomatic immunity. 
The Supreme Court, too, has stated in its Judgment of 
October 10, 1957 (JBL 1958, p. 212) that service upon 
a foreign state must be made via diplomatic channels. 
Even though said judgment gave no reasons, there 
are no good grounds in the present case for deviating 
from these principles to the extent as has been done 
here. It is immaterial that Sec. 119 of the Code of 
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Civil Procedure [?*], to which the Supreme Court re- 
ferred, governs only service of process within Austria 
upon persons possessing diplomatic immunity. The 
intercourse between states taken place via diplomatic 
channels, and the analogous application of Sec. 119 is 
in any event justified. For these reasons, the defect 
in service present here cannot be regarded as having 
been cured by virtue of Sec. 108 [77] of the Code of 
Civil Procedure’’. (Emphasis added.) 


B. United States law 


Service on Tunisia, by delivery of a summons through 
diplomatic channels upon its diplomatic agent in the United 
States is not contrary to 22 U.S.C. 252-3 (quoted in full in 
Appellee’s Brief, pp. 253). 


The text of this statute,’* entitled ‘“‘Suits Against Min- 
isters’’ only makes void any process whereby the person 
of a diplomatic agent is arrested,” or his chattels seized 
or attached, and also provides that any party, attorney, or 
officer who obtains or executes such process shall be fined 
or imprisoned as ‘‘a violator of the laws of nations’’. 


———-. 


16 Sec, 119 of the Austrian Code of Civil Procedure provides as follows: 


“€(1) As respects service of process upon persons who enjoy diplomatic 
immunity, or upon persons living at the residence of a person possessing 
diplomatic immunity, the court must avail itself of the offices of the 
Federal Chancellory (foreign affairs). 


*¢(2) If service cannot be had through these channels, the court before 
whick the action is pending must, either upon its own motion or upon 
application duly made, appoint a ‘curator’ (See Sec. 9) upon whom effec- 
tive service can be made’’, 


17 See, 108 provides that appearance of counsel cures defects in service. 

18 This criminal statute is a verbatim copy of St. 7 Anne, ¢ 12, enacted by 
Parliameré in 1708 (For legislative history and authoritics interpretating it, 
see (JA. 42-46) ). 

19 The word ‘‘arrest’’ as used in this provision was defined in the English 


authority, Jacob, New Law-Dictionary, 6th ed., 1750, to mean a bodily arrest 
only, citing St. 7 Anne, ¢ 12. 
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Appellee admits (Appellee’s Brief, p. 10) that this 
statute, 


“by its terms prohibits only the suing out of process 
whereby diplomatic officers or members of the suite 
are arrested or imprisoned, or whereby their property 
is distrained, seized or attached”’. 


But, in order to remove the sting from these criminal pro- 
visions appellee says (Appellee’s Brief, p. 10), 


“To argue from the literal language ... that only those 
acts specifically enumerated are interdicted, is to dis- 
regard the gloss of judicial interpretation which long 
ago has been placed on the statute’’. 


The gloss of judicial interpretation of which appellee 
speaks shows that in every case in which the statute has 
been applied, courts have applied it only in suits against 
a diplomatic agent, or his domestic or their goods. 


Appellee can find little comfort in Carrera, the only 
decision in this Circuit which has dealt with the statute. 
In this case, the Court, relying upon a Harvard Law Re- 
view paraphrase of Kent’s Commentaries, held, despite 
the limited statutory language, that 22 U.S.C. 252 (and the 
law of immunity under international law) prohibits a suit 
against an ambassador’s domestic as a party defendant. 
Appellant does not question the fact that under interna- 
tional law a suit against a diplomat, or against his do- 
mestie, would offend diplomatic immunity by the service 
of a summons. 


Appellant’s reading from pp. 15 and 38 of 1 Kent’s Com- 
mentaries (1826) confirms that Kent was merely discussing 
the exemption of ambassadors from suits against them 
under the fiction of exterritoriality. Obviously, the Har- 
vard Law Review’s misleading rhetoric attributed to Kent 
that “‘foreign diplomatic representatives are exempt from 


20 Carrera v. Carrera, 84 App. D.C. 333, 174 F. 2d 496 (1949). 
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all processes”? cannot realistically be taken to apply to the 
present case involving a suit against a foreign government, 
where appellant is seeking the delivery of a due process 
notice through diplomatic channels. 


The fect remains, the only American court which con- 
sidered the statute in a suit against a sovereign, has, in 
response to an express contention, repudiated the ap- 
plication’ of the statute and the prohibition of the law of 
nations in this suitation. Appellee’s attempt to belittle 
this holding and the many direct holdings of foreign courts, 
and to rely upon authorities which are totally irrelevant 
to the issue is telling. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,265 


HELLENIC LINES LIMITED, APPELLANT 
Ve 


LUKE C. MOORE, UNITED STATES MARSHAL, APPELLEE, 


SUPPLEMENTAL BRIEF FOR APPELLANT 


THE COURT'S COMMUNICATION 


Pursuant to the Court's communication of June 22, 
1964, addressed to the attention of Assistant Attorney 
General John W. Douglas, the views of the Departments of 
State and Justice were sought on the legal and diplomatic 
problems raised in the instant appeal with “particular 
interest...as to whether the District Court should have 
required the United States Marshal to present Eridencs 
concerning..." certain steps which the Marshal might have 


taken to effect service. It is to be noted that the Court's 
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communication @id not invite comment upon the evidentiary 
matters referred to, but merely inquired whether appellee 
should have presented evidence regarding them. It appears, 
however, that the Department of Justice, instead of dispatching 
the Court's letter itself, framed six interrogatories and for- 
warded them to the Acting Legal Adviser for reply. These 
questions (which were not served on appellant) were apparently 
designed to elicit from the Acting Legal Adviser various facts 
concerning the mechanics of effecting service. But appellant 
has not had an opportunity to test on cross-examination the 


myriad of facts presented. ¢ 


The questions also ee the Acting Legal Adviser's 


views on certain narrow and largely irrelevant areas of the 
1aw.2+ The reply letter of the Acting Legal Adviser, in 
which this information is contained, is reproduced as an 
appendix to Appellee's Supplemental Brief (pp. 7-10). 

The procedure followed by the Government here is 
highly irregular and can only result in obscuring the 


limited issues presented. This post-argument procedure 


fA For example, the Act’ag Legal Adviser comments upon 
the legal effectiveness of the requested service and 
the legal effect of a refusal to accept it. Neither 
one of these unsupported comments is relevant to the 
issues in this appeal. 
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does not enlighten the Court on the central legal and 
diplomatic questions invoivea, and is not responsive to 


the question in which the Court expressed a particular 
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interest. Under it, appellant has been denied the oppor- 


tunity to question the State Department concerning these 
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facts, or present facts of its own. Such an ex parte 


procedure is not in the interest of justice. 


Though the Departments have overlooked the Court's 


a 


a 


main question, appellant would answer it in the negative. 


This is because appellant does not believe it is necessary 


pes nee 


to elicit evidence in order to answer the central questions 
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of law at issue. In view of appellee's supplemental pre- 
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sentation, however, a further clarification of the ques- 
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tions presented is necessitated. 
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THE REPLY OF THE ACTING LEGAL ADVISER 


The Court's letter of June 22, 1964 to Assistant 
Attorney General Douglas sought the views of the state 
Department primarily upon whether the Marshal should have 
been required to present evidence concerning the procedural 


mechanics of service of process upon the respondent Republic, 


Z2 See the issues discussed under Conclusion, infra. 
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i.e., by diplomatic channels, or by a United States diplomatic 
officer or State Department official. 

Instead of allowing the Court's letter to speak for 
itself, the Department of Justice apparently asked six ques- 
tions of the Acting Legal Adyiser. The answers to these 
questions contain an Sees of factual matters which have 
not been established as factp of record below, and their 
legal content is largely based upon cursory conclusions 
without supporting reasons or citation of legal authority. 


Many of the legal points mertioned are not even responsive 


to the questions ey are irrelevant to the central 


issues for resolution. These answers will be dealt with below. 
Preliminarily, however, it is important to have clearly 

in mind what procedurally nate mechanically takes place when a 

foreign office (State Department) desires to bring any subject 

matter to the attention or notice of a foreign government: 

(1) An appropriate person in, the foreign office (State Depart- 

ment) informs an appropriatd person in the relevant embassy 

by telephone that the Denetunent has an official communication 

for him. The latter then comes to the foreign office and 


receives the papers; or (2) a routine foreign office (State 


Department) messenger or courier delivers the papers to the 
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embassy concerned. By either of these mechanical routes a 
diplomatic mission is fulfilling precisely the function for 
which it is established under international law and relations 
(Appellee's Brief, p.20, n.12 and Appellant's Reply Brief, 
pp. 6-7). There is therefore every reason why the sub ject 
matter jurisdiction of the district court should not be frus- 
trated by mere mechanical novelties in the service of a 
summons. This can be prevented by ordering the Marshal to 
request transmittal of the summons by either of the above 
routine procedures for intergovernmental communications. 

Mr. Douglas' third question apparently was whether or 
not it would be possible legally to transmit the summons by 
means of a diplomatic note. The Acting Legal adviser does 
not answer this question, but states only that the Depart~ 
ment would not do so in the absence of statutory or treaty 
provision (Appellee's Supplemental Brief, p.8). Appellant's 
comment is that such transmittal of the summons is legally 
possible, and it is a well-established practice! of courts 
in civil law countries to accomplish such revive upon a 
respondent foreign government by sending the process to its 
foreign office for transmittal by a diplomatic note to the 


embassy of the respondent government (Appellant's Reply Brief, 
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pp. 8-15). Moreover, the State Department's transmittal of 
a summons by means of a diplematic note to the respondent 
government's embassy would be consistent with the Department's 
instruction in June of 1961 to certain foreign offices that 
summons abroad against the U.S. Government be transmitted to 
the U.S. Embassy concerned by the foreign office. (State 
Department Instruction C.A. 10922, 56 Am. J. Int. Law 532.) 
The State Department’s reply to Mr. Douglas' third 
question must be assayed by the Court in the light of the 
fact that apparently the Department was not alerted to the 
legal consideration that the underlying litigation is under 


b 
the Admiralty Rules and those rules have the force of 


statutes. Criscualo v. Atlas Imperial Diesel Engine Co., 


84 F.2d 273, C.C.A. Cal. (1936). 


Also, the re reply must be evaluated in 


light of the fact that the travaux-preparatoire of the 
Vienna Convention on Diplomakic Relations expressly contem-— 
plates that service may be effected through the foreign 
office of the receiving state. (Appellant's Brief, p.14.) 

Nowhere in its reply does the State Department present 
an opinion that! such transmittal would contravene inter- 


national or domestic law. ee is the issue which appellant 


seeks resolution of in this case. Appellant is not asking 
the State Department to serve process on its own potion, 
rather appellant is merely seeking to have the Marchal, 
pursuant to the Admiralty Rules, use the State Department 
as a conduit for legal process. No independent authority 
in the State Department is sought or required. : 

Since there is statutory and treaty authority, as 
well as an abundance of authority in the practice of foreign 
sovereigns for service of process by means of a diplomatic 
note, this Court should not inquire into the state Depart- 
ment's desire to have some more elaborate authorization for 
the procedure. Rather, if the procedure does not violate 
international or domestic law, this Court can and should 
order the Marshal to make the appropriate request of the 
State Department. It is to be expected that the Department 
would not then frustrate the jurisdiction of the courts. 

Assuming the State Department were to transmit the 
summons by means of a diplomatic note, a question! might 
arise as to the legal effect of a refusal by the embassy 


concerned to “accept” the note.“ This apparently was 


LB This question is not an isaue in this proceeding since 
it may only arise after the summons has been transmitted. 
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Mr. Douglas' fourth question to the State Department. The 
Department's reply (Appellee's Supplemental Brief, p.8) says 
in effect that if such a transmittal were used, being via 

the channel of communication expressly recognized by inter- 
national law for inter-governmental communications, the 
Department's note could not legally be disavowed by the 
embassy concerned. Appellant agrees. Such embassy and its 
government would be charged with notice of the content of any 
such diplomatic note, at least to the extent that the note is 
concerned with the activities of the embassy and its govern- 
ment which are subject to the legal jurisdiction of the United 
States. In similar situations foreign courts have entered 
default judgments against the United States when the summons 
was ignored or disavowed (Appellant's Reply Brief, p.14 and 
State Department Instruction C.A. 10922, supra at p-6). 

The fifth question apparently was whether the State 
Department would consider having American diplomatic officers 
serve summonses on foreign embassies. Appellant has made it 
clear that it does not seek to have any process server enter 


upon mission premises, nor pices it demand that a diplomatic 


officer achieve the transmittal (Appellant's Reply Brief, p.3). 


Moreover, the State Department's disjointed reply is un- 
responsive (Appellee's Supplemental Brief, p.9)i The 
Acting Legal Adviser states: 

(1) State Department officers do not have authority 
to make service of summonses against foreign governments 
through their embassies here. Appellant's comment is that 


appellant does not contend that such officers have independent 


authority to act as process servers. 


(2) Since diplomatic representatives of foreign govern- |’ 


ments are not generally authorized to accept service of process 
on behalf of their government, and since they are immune from 
service of process, it is doubtful whether service of summons - 
be it by a Department officer or marshal - woud be effective 
to give in personam jurisdiction. Appellant's comment is: 

When local law authorizes service upon a corporation by 
delivering a copy of the summons to its officer or general 
agent, it is not for the corporation to ad judge whether its 
officer or general agent is authorized to accept such summons, 
since it is for the courts to say what procedural form of 
service is effective due process notice to ive personal 
jurisdiction. : 


(3) The establishment of an embassy does not empower 
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such embassy to act as agent, of its government to accept 


service of process on its government, and that a foreign 


office (State Department) of the receiving state may not 
impute such authority to a foreign embassy. Appellant's 
comment is: First, at this stage the question is premature, 
and at the proper time can only be raised by the foreign 
government. Second, the establishment of an embassy does 
implicitly empower such embassy to act as agent of its 
government to receive communications from the foreign office 
of the receiving state. Third, it is for the law of the 
receiving state to decide whether to impute due process 
notice to a respondent foreign government when service is 
made on the latter's agent. 

Mr. Douglas' sixth question apparently was whether 
it would make any difference if a summons were served in 
embassy premises by a United States diplomatic officer 
instead of an ordinary process server. This question is 
misleading because appellant has repeatedly clarified that 
it does not seek to have a process server qua process server 
enter embassy premises (Appellant's Reply Brief, p.3). Nor, 
as stated above, does it seek to have diplomatic officers 
perform this function. For these reasons, the question is 


irrelevant. 


CONCLUSION 


The responses of the Departments of Justice and 
State would frustrate the district court's admiralty juris- 
diction by avoiding and confusing the critical ieones herein, 
and by gratuitously hypothesizing upon points which are 
clearly irrelevant. 

The central issue joined in this appeal is whether 
the Marshal was required to make the requested pervicet or 
whether international law or United States law prohibited 
him from doing so. Thus, for the Courc’s determination, 


the following legal questions have been raised: 


1. Would the requested service violate the 


Tunisian Ambassador's diplomatic immunity under 
international law? 

2. Would the requested service violate 
title 22 of the United States Code? 

3. Do the procedural rules of the forum 
prohibit such service? And, if not, do they permit 


service of the kind requested? 


oe eS me te oe eee eo met ne ee + y 


No evidence or resolution of facts is necessary to answer 


any of these questions. 


The issue is not, and never has been, whether the 
requested service, if made, would be effective or ineffective 
to give the district court in personam jurisdiction over the 
respondent Republic. Indeed, only the respondent being served - 
in this instance, the Republic of Tunisia - would be competent 
to question its effectiveness - and certainly not appellee. 
Moreover, as we have said, this question cannot be answered 
until service has been made. Nor is the issue whether a pro- 
cess server may intrude upon Tunisia's mission premises, as 
appellant has repeatedly clarified its intentions in this 
respect. 

Beyond peradventure, appellant's brief (pp. 7-15) and 
reply brief (pp. 6-18) establish that neither international 
law nor United States law presents any obstacle to the service 
of process upon a foreign Borereton through routine diplomatic 
channels. If anything, appellant's authorities show that this 
is the very way many foreign nations, having found no violation 
of international law, are implementing the restrictive doctrine 
of sovereign immunity, including law suits against the United 
States government in their own countries. The Court should 


therefore conclude that there is no substantive law bar to 


the requested service and order the Marshal to perform the 
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requested ministerial act which is compelled by law (section 
547, title 28, U.S.C.). Since the legal effectiveness of 
such service is not an issue before the Court at this time, 
the Court should not be deterred in ordering it under the 
appropriate procedural rule of the forum unless it appears 
that such service is clearly prohibited or is otherwise not 
permitted. 

There is no such prohibition to be found in either 
the Federal Rules or the Admiralty Rules. Before discussing 


some of the distinctions between these rules, it ‘should again 


be initially 


have no application in the pending law suit against the Republic. 
Appellant's underlying claim is grounded in admiralty where the 
Supreme Court's Admiralty Rules have specific application. It 
is therefore superfluous to consider the effect oe the Federal 
Rules on this case as those Rules have been made expressly in- 
applicable to admiralty causes by Rule 81. since the Federal 
Rules have been mentioned, however, some aistinctions between 
the two sets of rules should be noted. Rule 4 of the Federal 
Rules, unlike Rule 1 of the Admiralty Rules, embodies a specific 
enumeration of methods by which personal service can be made. 


Rule 1 of the Admiralty Rules, however, broadly empowers the 
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Marshal or his deputy to serve “all process". Thus, appellee's 
contention (Appellee's Supplemental Brief, pp.5,6) that under 
Rule 4 there is no specific procedural provision authorizing 
service on a foreign sovereign, for whatever it may be worth, 
would be without any colorable basis under the broad grant of 
authority of Rule 1. Besides. this distinction in the statu- 
tory language, the historical application of the Admiralty 


Rules is predicated upon completely different principles. 


As appellant has Sass out (Appellant's Reply Brief, 


p.4, n.2), the Admiralty Rules are always applied with equitable 
liberality.4* This is because admiralty courts proceed according 
to the principles, rules and usages which belong to the admiralty, 
as distinguished from courts }f common law, The Wanata v. Avery, 
95 U.S. 600, 611 (1877), and because admiralty courts act upon 
equitable principles and should give relief where a court of 
equity would relieve and a ree of law would not. Van Camp 

Food Co. v. Di Leva, 171 F.2d 454 (9th Cir. 1948). 


: 


£4 See Texas Gulf Sulphur Co. v. Blue Stack Towing Co., 
313 F.2d 359 (Sth Cir. 1963); Suspine v. C.T.C., 37 
F. Supp.' 263 (S.D.N.Y. 1940); Cal. Cas. Indem. Exchange 
v. U.S., 74 F. Supp. 408 (S.D. Cal. 1947); Miller v. 
The Sultana, 79 F. Supp. 877 (W.D.N.Y. 1948). 


The authority of an admiralty court, undex the statutes 
and rules of court, to regulate its practice as is fit and 
necessary for the advancement of justice isa power held in 
trust for the benefit of litigants, and it is the duty of the 
court to exercise it in proper cases by adapting its procedure 
to the practical needs of justice. The Alert, 40 F.836 (D.C. 
N.Y. 1889). Broadening from precedent to precedent and based 
on wisely administered convenience, admiralty practice has 
always been prepared to cope with new situations as they have 
arisen, being in fact, less technical than moss practice. 


The Cleona, 37 F.2d 599 (2nd Cir. 1930). 
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Process in admiralty may be served by a person deputized 
by the Marshal by memorandum indorsed thereon. “The E. W. Gorgas, 


Fed. Cas. No. 4, 585 (D.C.N.Y¥. 1879), and The Admiralty Rules 
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mast be read in the light of the established admiralty juris- 


diction, and of the general principles of maritime law, and 
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of the function of court rules to facilitate the transaction 
of the court's business neither enlarging nor restricting the 
court's jurisdiction nor abrogating nor modifying the sub- 

stantive law. Washington-Southern Nav. Co. v- Baltimore etc. 


Steamboat Co., 263 U.S. 629 (1924). 
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Thus, admiralty courts have all of the necessary power 
to issue processes to implement their subject matter juris- 
diction. Therefore, the transmittal of a summons to the 
Secretary of State, or to his designee, for service through 
routine diplomatic channels is not only not prohibited under 


the Admiralty Rules but is clearly in consonance with those 


Rules as they have been consistently interpreted. 


There being no legal cbstacle, considering the abun- 
dance of personnel and facilities which the Department of 
State has at its disposal, to suggest (Appellee's Supplemental 
Brief, p.6) that it does not have the facilities or the “know- 
how" to transmit a simple summons borders on the ridiculous. 

Respectfully submitted, 
GRAHAM JAMES & ROLPH 
By: Charles F. Warren 
1725 De Sales Street, N.W. 


Washington 6, D. C. 
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New York 4, New York 
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1715 North Broad Street 
Philadelphia 22, Pa. 


Attorneys for Appellant 


September 2, 1964 


CERTIFICATE OF SERVICE 


I, Charles F. Warren, one of the Storey for 
the Appellant to the foregoing supplemental prief, and 
a member of the bar of this Court, hereby certify that I 
have this day served the said brief by mailing a copy of 
same, first-class mail, postage prepaid, to Bruno A. Ristau, 


Esquire, Department of Justice, Washington 25, D. C. 


Charles F. Warren 


DATED: September 2, 1964 


—— 


er ee ow ete ote et 


sere ~ ee te me: 


; 
: 


OO Fee ye ae Se we 


AaB a ee ee a a ee ee age ee te et em ee 


SUPPLEMENTAL BRIEF FOR APPELLEE 
—ooooOOoOoOoOOoeeeeeeeeeeeOeOoeeEeeoaoaoooeS_uq=~aomoaoeoeoeooms 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 


No. 18,265 for the District of Columbia Circuit 
e ’ 


FILED §=AUG 14 1964 


HELLENIC LINES LIMITED, APPELLANT, On At. Oe. rend 
CLERK 
Ve 


LUKE C. MOORE, UNITED STATES MARSHAL, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


JOHN W. DOUGLAS, 
Assistant Attorney General, 


DAVID C. ACHESON, 
United States Attorney, 


MORTON HOLLANDER, 
BRUNO A. RISTAU, 
Attorneys, 
Department of Justice, 
Washington, D. C., 20530 


ees 


UNITED STATES COURT OF APPEALS 


LUKE C. MOORE, UNITED STATES MARSHAL, APPELLEE 


. FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Ho. 18,265 ; 
= 
: HELLENIC LINES LIMITED, APPELLANT } 
) 


SUPPLEMENTAL BRIEF FOR APPELLEE 


hs ee eee FPO 
> 


c Oral argument in this case was presented on April 20, a 
1964. Thereafter, on June 22, 1964, the Court requested i 
| 


the Clerk of the Court to address a communication to the 13 


Attorney General which read in pertinent part as follows: 
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The court has instructed me to request you to seek 
the views of the Department of State, or of an ap- 
propriate officer of that Department, such as the 
Legal Adviser, on the legal and diplomatic problems 
ce raised by the case, and to transmit those views to 
this court for its consideration, together with such 
further views as the Department of Justice may wish 
to present. The court has particular interest in 
the views of the State Department and of your 
Department as to whether the District Court should 
have required the United States Marshal to present 
evidence concerning, for example, the nature of any 
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attempts made to effect service, any efforts 
made to seek voluntary acceptance of service, 
the possibility of securing State Department 
transmittal of the papers through diplomatic 
channels, and the availability of a diplomatic 
officer or other person to serve the summons 
instead of the Marshal under FED.R.CIV.P. 4(c). 


We reproduce as an appendix to this brief (infra, 


pp.7-10) a letter from the Department of State in response 


to the Court's inquiry. In addition, we submit the fol- 
lowing comments on certain legal questions — as distin- 
guished from the diplomatic questions — which the Court's 
inquiry raises; 


I. Service of Sumaons by Diplomatic Officers or 
Other Persons instead of the Marshal under 


the Federal Ruies of Civil Procedure 
Subdivision (c) of Rule 4 of the Federal Rules of 
Civil Procedure provides: 

(c) BY WHOM SERVED. Service of all process 
shall’ be made by a United States marshal, by his 
deputy, or by some person specially appointed by 
the court for that purpose, except that a sub- 
poena may be served as provided in Rule 45. Special 
appointments to serve process shall be made freely 
when substantial savings in travel fees will result. 
Subdivision (c) stands as promulgated in 1937. Case 

law and writings by commentators are uniformly to the 
effect that service of all process, except a subpoena, 
must be made by persons specified in Rule 4(c) and by 
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no others — unless the defendant appears voluntarily 
or accepts service by an unauthorized person as equiva- 
lent to service made by a person specified in Rule 4(c). 
This is true in all cases, including cases in which the 
summons and complaint may be served in the eee 
prescribed by the law of the state in which the service 
is nade.::/ See Sappia v. Lauro Lines, 130 F. Aa, 810 
(S.D.N.Y. 1955); Rubinstein v. Gray, 130 F. a. 300 


(S.D.N.Y¥. 1952); Scientific Mfg. Co. v. Walker, 40 PF. 


oF ASE owes 


Supp. 465 (M.D. Pa. 1941); 2 Moore's Federal Practice 
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1007 ££. (2a ed. 1964); 1 Barron & Holzoff, Federal 


Practice & Procedure, 654 ff. (Wright ed. 1960) > 
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A person specially appointed by a federal court to 


~~ 


serve process in lieu of a marshal acts as a federal 
officer in carrying out such mandate. Weisler v. Matta, 


95 F. Supp. 152 (W.D. Pa. 1951). His act is identical 


| 
to the act performed by a marshal in effecting service. 
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#/ The provision which authorizes the special appoint- 
ment by the court of a non-official process server 
continues the former equity practice and offers a 
method for more economical service. If this method 
is used, a motion must be filed for the designation 
of a particular individual, setting forth his quali- 
fications. 1 Barron & Holzoff, supra, Pp. 656. Whether 
to make a special appointment and the qualifications 
of the individual appointed are within the ‘discretion 
of the court. Id. 
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It would, therefore, be of no moment if a federal court 
were to appoint an American Foreign Service officer to 
serve process on a foreign embassy. In carrying out his 
duties under the appointment, such officer would but assume 
and carry out the functions of the ordinary process server, 
and his status as a Foreign Service officer otherwise 
would not detract from his ad hoc role as a process server. 
His entry upon the premises of an embassy under such 
circumstances would be no less an infraction of the invio- 
lability of diplomatic premises than would be such entry 
by a marshal. 

The Department of State, moreover, wishes this Court 
to take cognizance (Appendix, infra,p- 9 ) that it would 
not be in the interests of the United States to require 
Amexican Foreign Service personnel temporarily assigned 
to duty in Washington te serve as process servers under a 


special court appointment. 


II. Diplomatic Agents are not “agents” of the 


As pointed out in our main brief (p. 20, n- 12), a 
foreign ambassador cannot be regarded as an “agent” “of 
the sending state for purposes of accepting service of 


process in personal suits against the sending state in 
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foreign tribunals. The Department of State submits 


(Appendix, infra, p.9 ) that: 

The establishment by one country of a diplomatic 

mission in the territory of another does not 

implicitly or explicitly empower that mission 

to act as agent of the sending state for the 

purpose of accepting service of process. The 

Department of State, as in the case of any 

other foreign office, may not impute such | 

authority to the diplomatic mission of the 

sending state. 

This conclusion is predicated on general principles 
o£ customary international law. Though it is conceivable 
that a foreign state could, under its own municipal legis- 
lation, confer upon members of its diplomatic corps the 
character of an “agent” for purposes of receiving process, 
we know of no such legislation. The burden would, in any 
event, be upon the plaintiff to show that the municipal 

| 
law of the sending state empowers its ambassadors to accept 
gervice of process on behalf of their government . Not only 
has no such showing been made here, but the reaction of 


the Tunisian Embassy to the Department of State's informal 


inquiries (Appendix, infra, p- 7 ) negates any such 


implication as regards Tunisian law. 


III. Existing Federal Rules do not Provide for 
ers Service on Forei Governments 


‘The Federal Rules of Civil Procedure, as they presently 
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stand, make no provision for the service of process on 
foreign sovereign entities. In our research of the 
original and subsequent commentaries of the Advisory 
Committee on Civil Rules we have found no reference to 
adjective law issues raised when attempts are made to sue 
foreign states in municipal courts. No discussion by 
commentators has been found. The conclusion that the 

’ 


draftsmen of the Rules and the members of the Advisory 


Committee didinot contemplate suits against foreign 


governments .is inescapable. 


The dilemma which the appellant, and others similarly 
situated, faces cannot be remedied by a strained reading 
of the existing Rules, or the judicial imposition of 
novel tasks upon the Department of State which — quite 
aside from the doctrine of separation of powers — that 
Department is ill-equipped to carry out. The legal vacuum 
in this area will have to be filled,if at all, by specific 
legislation. 

Respectfully submitted, 


JOEN W. DOUGEAS 
Assistant Attorney General, 
DAVID C. ACHESON, 


United States Attorney 
MORTON HOLLANDER, 
BRUNO A. RISTAU, 
Attorneys, 
| tice, 
August, 1964. -6—- Washington, D.C 530 


APPENDIX 
DEPARTMENT OF STATE 
WASHINGTON 


Aug. 10 , 1964 


Dear John: 


Your letter of July 6, 1964 requested the Department 
of State to supply certain information and views with re- 
spect to the case of Hellenic Lines, Ltd., v. Moore, C.A. 
D.C. No. 18265, which would be incorporated as an appendix 
to the Government's supplemental brief. 


Your first question was whether it could be substanti- 
ated if a representative of the Department of State had in- 
quired whether the Embassy of Tunisia would be willing to 
accept service of summons in this case. The former Tunisian 
desk officer, Mr. Heywood Stackhouse, recalls making several 
informal inquiries in the fall of 1962 with officials of 
the Embassy in this regard. He was informed that the 
Tunisian Embassy would be unwilling to accept service of 
process. 


Your second question was whether the Department of 
State had occasion in the past to transmit informally sum- 
monses issued by United States courts to foreign| embassies. 
While it is possible that from time to time the Department 
may have transmitted informally such summonses when agreed 
to in advance by the foreign embassy, there is no present 
record of any such transmissions having occurred. It is 
believed that the only prior activity of the Department in 
this general area has been limited to ascertaining whether 
an embassy or a particular official thereof would object 
to receiving service of process in a pending dispute. 


Frequently, the Department does receive through the 
mail notices of estates in process of administration or 
probate in the United States. These notices are sent in 
an apparent effort to comply with State statutes which 
require that notice be given to the foreign country con- 
cerned when one of its nationals leaves an estate in which 
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it may have an interest. In such cases, the Department 
returns the notice to the jsender with the suggestion that 
the notice be sent directilly to the embassy or legation 
concerned. 


Your third question was whether or not it would have 
been possible to transmit ithe summons by means of a 
diplomatic note. The Depa‘tment would not, in the absence 
of express statutory or tyYeaty provision, attempt to 
transmit the summons. by official diplomatic note to 
the embassy of a sending gtate, unless the embassy in- 
Gicated a willingness to accept the summons. 


Your fourth question;<elated to the effect, in 
diplomatic usage, of a refusal by an embassy to “accept” 
a diplomatic note tendered to it by the government of the 
receiving state. The Depirtment can only generally 
discuss the transmission @f political notes in normal 
diplomatic intercourse. focusals of diplomatic notes 
are not uncommon. In eariier days it was often the 
practice for an embassy t@ receive physically all dip- 
lomatic notes tendered to it, and then to reply by dip- 
lomatic note with its official refusal to “accept” the 
contents thereof, taking issue in this manner with the 
substantive content of the note. It is now quite 
common, however, for an efbassy official, after having 
received and briefly noted the contents of a diplomatic 
note handed to hin, physifally to hand back the note and 
state that he refuses to fccept it; or, if this is not 
feasible, to indicate publicly for the record his disa- 
vowal of having formally “accepted” it on behalf of his 
Government. In this lattp: circumstance, no formal 
reply is made to the offending note by the embassy. The 
Department of State does t believe that the practice 
surrounding the refusal accept diplomatic notes, 
whether it is of the: former or latter variant, can be 
considered to be determinative for any judicial purpose 
of whether or not the embassy or the foreign government's 
representative can be charced with actual or constructive 
notice of their contents. 
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Question five of your letter asks whether the Depar-- 
ment of State would consider having American diplomatic 
officers serve summonses on foreign embassies. The Devart- 
ment considers that its officers do not have authoriz:.tion 
to make service of summonses against foreign govern ats 
through their embassies here. Moreover, since diplmatic 
representatives of foreign governments are not gencrally 
authorized to accept service of process on behalf of their 
government, and since they are immune from service of 
process, it is doubtful whether service of summons—-be it 
by a Department officer or marshal--would be effective to 
give in personam jurisdiction to a United States court. 
Finally, the Department believes that it would not be in 
the best interests of the United States to require either 
personnel of the Department of State or American dip- 
‘lomatic officers temporarily assigned to duty in the 
Department to serve such process. The establishment by 
one country of a diplomatic mission in the territory of 
another does not implicitly or explicitly empower that 
mission to act as agent of the sending state for the 
purpose of accepting service of process. The Depart- 
ment of State, as in the case of any other foreign office, 
may not impute such authority to the diplomatic mission of 
the sending state. 
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Your sixth question was whether it would make any 
difference if a summons were served in the premises of an 
embassy by a process server or by a diplomatic officer. 
Article 22 of the Vienna Convention on Diplomatic 
Relations states that the premises of the mission shall 
be inviolable, and that the agents of the receiving state 
may not enter them except with the consent of the receiving 
state. This Article, which is declaratory of international 
law and practice, does not differentiate between agents who 
can and agents who cannot enter an embassy. The Department 
is of the view that the transmission of a summons, whether 
by a process server or by a diplomatic officer, should fiot 
be by personal service within the premises of the embassy 
o£ the sending state, except with the consent of the embassy. 
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In conclusion, let me state for the record that when 
your office prepared the notion papers in the District 
Court, and when your offi prepared the Government's. . 
brief on appeal, the Department of State was consulted, 
and our views were given gue consideration. The arguments 
presented in the Covernnehit © prior brief are in accord 
with the views held by thy Department of State. 


Sipcerely yours, 


§ For the Secretary of State: 


/s/ Leonard C. Meeker 


Leonard C. Meeker 
Acting Legal Adviser 


The Honorable 
John W. Douglas, ‘ 
Assistant Attorney General. 
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